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READER 
H E Reader will be pleas'd to be acquainted, That 
in the following Collection, the Author hath follow'd 
29 ſuch a Method, that he needs not beſpeak the Faith 
Ez afforded to Hiſtorians : For, Firfl, As to the Pleadings 
here inſert, he hath only taken Breviats of ſuch Arguments as 
had any Influence on the Deciſon, (where that was diſcoverable) 
and the printed Papers where theſe may be found, are all 
marked with Crofles on their Margin, at the proper Places ; 
and all ſuch formations, Petitions, Anſwers, Hc. relating to 
each Proceſs; are put up by themſelves, and then another Pa- 
per wrapt. about all of each Seſſion, containing the very 
Words of the Interlocutors, each Clerk's Interlocutors being by 
themſelves ; and all of them, packt in geod Order, are laid up 
in a Repoſitory in the Eamiers Lzbrary : So that in an Inſtunt, 
the whole Subſtance of any Proceſs in this Collection, may be 
ſeen by any, who will but take the Pains to look into the 
Printed Deciſn; where he will find the Name of the Clerk 
to the Proceſs ſet down, and the fame Clerk's Name (with 
the Year and Seſſion) written on the Back of the aforeſaid 
Cover . „ 
The Uſe of this Method (without the leaſt Deſign to De- 
tract from former Collectors) is, Firſt, That if any Perſon 
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queſtion the Author's Veracity, he may have full Acceſs, in 
the Space of a few Moments, and without any Expences, 
(except what his Liberality prompts him to, in Favours of 
the Under-keeper of the Library)) to Crofs-examine any of 
the following Deciftons. Secondly, That if any Party, and 
chiefly our own Younger Brothers, incline to know what 
was at Large Pled in any of the following Cauſes, they may 
there find all the Arguments that were uſed on either Side, . 
whether they influenced the Decifion or not. Laſtly, The 
Reader is Advertiſed, That altho' the Faculty of Advocates are, 
alone at the Expence of this Work, (in paying to the Colle- 
ctor a competent Salary) yet they are willing the Benefit 
thereof be Communicate to the whole Nation. And for that 
End this Work will be continued from Year to Year ; and 
about the Beginning of each Year, a Volume, confifting of 
much the ſame Number of Sheets with this, will be pub- 
liſhed : So that the Purchaſer may either keep them by him 
ſtitched, or in Sheets, till they amount to a competent | hick- 
neſs; or cauſe bind up every Year by it ſelf, (each being to 
have its own Jadexes) as he ſhall think fit. 
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| DECISION I 
5 t och November 1774.1 


n of LANE RK 


2 © AGAINST . 


KER of F CAVERS. 


2 N a compe <irion for Mails and Duties of the Lands of 
> Migalemaſwalls, betwixt the faid Parties, Halden Ob- 
r N jefted, That the Bond which was the Ground of Cavers | 
2 2 08 = is Adjudication, was Null, one of the Witneſſes not as 
I being Deſigned, and not ſuppliable after the Act 1681, 
* 4 of being Dated in un 1683. 
ee for Cavers, T hat the Witneſſes being. thus 
ert in * Bond, (Gilbert Elliot Inſerter of the Sum, and c bibald 
elſon Servitot to the Laird of N and they both being Servants 
Cavers at the Time, they were ſufficiently Deſigned, the above De. 
nation being applicable to boch; ſo that Covers did not im 5 gu the 
t of Parliament, but only accommodate the Words 8 inert 
anſwer the Deſign of the Act, ſince there was really gnation in 
Writ. And this differs from Caſes p ing the ia, 3 when 
re was no Deſignation at all, the ords uſed to allow a Condeſcen- 
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How it ſhall be applied? Neither is it incongruous, where Two are et 
down, to apply the Predicate (which here is the Word Serviter) tho 
in the Singular, to both. 2do. The Letter (s) has only been an Omi. 
fion ; ſo that it is not ſo much the ſupplying of an omitted Condeſcen. 
ſion, as ſupplying the Vitium Scriptoris : Or not ſo much the condeſcen. 
di's upon a Deſignation not to be found in the W rit, as helping a Literal 
Eſca . g 
Replied for Lanerk, That in the above Clauſe Archibald Nielſon i; 
only deſigned, and Gilb. Eliot hath no Deſignation, for (Inſerter of the 
Sum) deſigns no Perſon: And ro apply the Words (Servitor to the Laird 
of Cavers) to Gilb. Elliot, is a plain Force, and may be uſed almoſt in 
every Caſe to elide the AQ of Parliament. And as to the Application 
of a ſingular Pregica'e to plural Subjects, as that Way of Expreſſion 
was rarely uſed, and only by Pcets among the Romans, fo it was never 
received in our Language; Nay, even in Latin, it was never uſed in 
expreſſing the Securities of Mens Rights, theſe not being to be ſhaken 
looſe upon Grammatical or Rhetorical Turns, much lets upon Poetic! 
Flights of Expreſſion. Jo the Second, Replied, That if Vitium Scrip- 
toris could be held for an Excuſe, it would go by much too far; for 
tho? it may be { metimes ſuſtzined, where, from other Clauſes in the 
ſame Writ, it appears that the Error is merely an Eſcape in Writing, 
but ſubſtantially there is no Error; Yet * is not fo here, where there 1s 
nothirg in the Bond to periwade that Gib. Elliot was Cavers's Se: vant; 
but rather the contrary : For if he was, the eaſy Deſignation had not 
been omitted. One Letter might perhaps have done it, without repeat. 
ing the whole Deſignation, ald yet it falls out in this Caſe, that a ſingle 
Letter may have that Import as to make the Bond either ſtand or fall, 


The Lords found, That the Witneſſes were 1 
ſufficiently deſigned ; and therejore that t) 
Bond was Null. 

Gibſon, Clerk. 


DECISION IL 


L 10th November 1714. J 
Sir Robert Forbes and his Factor, 


AGAINST 


George Watſon Merchant in Edinburgh. 


. HE Deceaft Alexander Forbes, having obtained a Bond from Lie 
[ tenant Colonel 1 umſdex, Major Monro, and ſome other Office 
| of Colonel George Hamilton's Regiment, for ſeveral ſmall Sums, 
Part Payment of what he had advanced for Cloathing the Regiment, 8 


Dalſerf for Lanerk. 
Alter Six Val. Pringle. 


Robert Forbes who as Creditor to the ſaid Alexander, had obtained a Gil 
of his Eſcheat, recovered Decreets of ſpecial Declarator againſt theſe Off 


cers for their reſpective Debts, and having arreſted their Arrears in th 
Hands of the Commiſſioners of the Equivalent; When he came to in 


in a Furtheoming, an Intereſt was produced for George Watſon, wii 
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Lords of Council and Seſſion. 
craved to be preferred upon an Aſſignation from the principal Creditor : 
But Sir Rober:*'s Arreſtment being prior, he founds upon, and produces 
Letters of Intimation of his Aſſignation, and an Execution thereof at the 
Croſs of Eainburgh, Pier and Shoar of Leith, bearing, That the Meſſen- 
gers made due and lawful Intimation to Colonel George Hamilton, Co- 
lonel of Her Majeſty's Regiment of Fot Guards, and his Lieutenant Co- 
lonel, Major, Captains, and Subaltern Officers of the ſaid Regiment, of 
the N A ſſignation; whereby he alledged the Original Creditor was 
denuded. 

Againſt this Intimation, as being diſconform to the Bond aſſigned, ſe- 
vera! Nullities were objected by Sir Robert, As 1mo. That the Bond refer- 
red to by the Intimation, is granted by the Officers of the Fot. guards; 
Whereas, the Obligants in the Bond aſſigned belonged to another Re. 
iment. 2 0. That the Intimation related to a Bond wherein Colonel 
Hamilton is bound; whereas he does not Subſcribe the Bond founded on. 
ih. That all the Officers are mentioned bound in the Intimation; where- 
35 Seven only Subſcribe the Bond in Controverſy. 40. That the Sum due 
by the Subſcribers, as mentioned in the Letters of [ntimation, is greater 


than the Sum in the Bond Aſſigned. 5to. That the Deſigration of the 
dum ought to have heen in the Intimation, conform to each particular 


Officer's Debt, as mentioned in the Bond aſſigned. 6%. That the Exe- 
cut ion of the Letters of Intimation, did not bear the Aſſgnation to be 
oduced. 
, e41/wered For Watſon the Competitor, To the Fir/?, That the Regi- 
nent is ſufficiently deſigned by (Colonel George Hamilton) and if no more 
was nec: (ſary, /eperflua non nocent, ſpecially ſeeing there were not Two 
Colonels of that Name. To the Second and Third, It was Anſwered, 
Thar albeit the Iutimation bears more Perſons than are truly Signing, 
ret that alſo falls plainly under the abovementioned Brorard. Beſides, 
That ut was reaſonable to mention the other Officers tho“ not Signing: 
Becauſe the Cloathing was for the whole Regiment, tho' there were 
but a Few that undertook Payment, by ſigning the Bond. To the Furth, 
That the Difference is of no Import, becauſe it was the Creditor's Pur- 
wc to have had as many Officers Subſcribing, as would have extended 
o the Sum mentioned in the Intimation. To the Hifth, That the Date, 
zum, and Creditor's Name, are ſpecially expreſt: Nay, the Onerous 
(auſe of Contracting the Debt condeſcended on, whereby the Obligati- 
tn was ſo ſpecially deſigned, that no farder was needful. To the Sixth, 
I was eAn/wered, That tho? Product ion of the A ſſignation be requiſite 
n a Perſona l Intimation, yet when it is Edictal, the Warrant is not the 
Aſſignation: But Letters of Intimation under the Signet, which paſſing 
pon a Bill, the Aſſignat ion muſt neceſſarly be produced, when the Bill 
paſt. So that the Letters ſuperſede the Neceſſity of any farder Pro- 


Lie 
Hce 


8 duct ion of the Aſſignation. 
05 The Lords Repelled the Five firſt Nullitie 73 * 12 
Sir Ja. Naſmyth \ 


; to the laſt, they fand the Execution of the Letters 
e * of Intimation Null ; In regard the ſame aid not 
2 bear Production of the Aſſignation. 


Roberton, Clerk. 
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DECISION III. 


[L 12th November 1714. J 


The Creditors of Hanltun Younger of Orbiſton, 


AGAINST 


Hamilton of Dalxiel, and the Creditors of Orbiſton Elder. 


1. Diſpoſition being granted in Au 1699, by William Hamilton of 0. 
biſton, in Favours of James Hamilton his Son, of his whole Lands; 
He alſo grants to him an Aſſignation of the ſame Date, to hi 
whole Debts and Sums of Money, or other Rights, which was or could 
be Interpreted in his Favours : But reſerving a Faculty to burden the 
A ſſignation with ſuch Conditions as the Father ſhould think fir. At grant. 
ing theſe Rights, Orbiſton ſtood bound as Cautioner for the Lord Gla/: 
foord and his Lady, for a conſiderable Sum, to my Lady Semple, tor u hich 
he had a Bond of Relief; and upon Diſtreſs having paid rhe Money, his 
Son's Creditors after his Deceaſe, obtain'd themſelves decerned Execu. 
tors dative to him, and upon a Licenſe raiſed a Proceſs againſt the Lord 
Semp'e ; as alſo upon a Cognitionis Cauſa, Adjudged from Orbiſton Elder 
this Debt of the Lord Semples. When Orbi/tox paid the Debt, he took an 
Aſſignation in his own Name, and thereupon Adjudged the Lord Semple's 
Eſtate, and his own Creditors alſo Adjudged from him : Whereby in 
the Ranking of the Creditors of the Father and Son, a Competition aroſe 
. foreſaid Subject of Relief. | 
he Point in Queſtion being, Whether the general Diſpoſition of all 
Debts by Orton to his Son, Fra Comprehend the ſaid Bond of Relief? 
It was Contended for Old Orbiſton's Creditors, That it did not. 1m, 
Becauſe the ſaid Afſignation being General, could not be interpret ed to 
include ſuch ſingular Obligements, as Clauſes of Relief, which by their 
Nature are ſcarce aſſignable, at leaft not to be preſumed Conveyed under 
a Generality ; ſpecially ſince old Or biſton took thereafter Aſſignation it 
his own Name, and granted a ſpecial Afſignation thereof to Da/zzel. 24, 
Tho? the Aſſignation ſhould be found to carry the Right of Relief, yet 
it's to be underſtood cum ſuo oxere ; ſo that young Orbiſton behooved to 
free and relieve his Father of the Debt, which e did not. 3tio. The 
Aſſignat ion being Laten, and Special, as to the Subject aſſigned, and not 
intimate to the Debitor and Old Orbiſton having thereafer Adjudged,and 
this Adjudication Adjudged from him by his Creditors, and therefore 
legally intimate, they are preferable both to the Son and his Creditors. 
gto. The Son's Creditors cannot Compete, becauſe the A ſſignation re- 
ſervesa Faculty to burden the A ſſignation with ſuch Conditions as the 
Father ſhould think fit: Which Faculty he thereafter exerced in a po- 
ſterior Contract betwixt him and his Son, with an expreſs Irritancy, 4 
uon Contrahendo Debitum; and this Contract having interveened before 
Contract ing any of the Son's Debts, they were thereby excluded from 
any Intereſt in the Subject. 
_ eAnſwered for the Creditors of young Or biſton, That the two above. 
mentioned Rights, Comprehending the whole Eſtate, muſt Comprehend 


this Bond of Relief; becauſe nothing is excepted, eſpecially ſince they are 
grante 
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| Lords of Council and Seſſwn. 5 


granted with the burden of Debts; and ſeeing the Son was ſubjected to 
the Payment of this Debt to the Lord Semple, the Obligation of Relief 
was undoubtedly conveyed, with the reſt of the Eſtate. 240. Nothing 
hinders a Bond of Relief even before Diſtreſs to be aſſigned, ſince every 
Obligation may; and even ſuch as are Conditional, as an Obligati- 
on of Relief is: So that the Cautioner being Diſtreſſed, his Aſigney has 
the ſame Action, the Cedent would have had, as was found in the Caſe 
of the Marquis of Tweeddale contra Earl of Lauderdale. 3tio. As to Orbi- 
ſlon's taking Aſſignation to the Debt in his own Name, that was proper 
enough to ſhew the Diſtreſs was incurred, and the Right did accreſce to 
Young Orbiſton, like all other ſuperveening Rights, taken by the Cedent, 
which doubtleſs Accreſce to the Aſſigney. 4to. As to Old Orbi/tor's pay- 
ing the Debt himſelf, and not the Son, that had only the Effect to puri- 
fie the Bond of Relief, and make. it take place in the Son's Perſon : Na 
it's plain it was the Son's Means that paid it, the Father being Dicuded, 
and ſo wanting Means of his own, which alſo eArſfwers what was /- 
edged of the Son's being bound to Relieve the Father of the Debt, ſince 
that was Virtually an Obligement of Relief, that he undertook the Pay- 
ment of the whole Debts. 5to. As to Old Orbiſton's Creditors, their De- 
nuding him by their Adjudication ; It was Anſwered, That he was already 
Denuded by the general Aſſignation to his Son, to which the Adjudicati- 
oa led by the Father did Accreſce, like an Aſſigney carrying on Diligence 
in his Cedent's Name, Beſides that Young Orbiſton's Right was firſt 
legally Perfected, by his Creditors purſuing the Lord Semple upon a Li- 
cence, Which was ain to an Intimation, which alſo takes off all 
Pretence of Latency, 6to To the laſt Point, anent the innovating Con- 
trac, it was eAz/wered, That the Son never receded from the firſt 
Settlement, nor was that Contract an Innovation, but a further Title gi- 
ren to the Son; and it was jus tertii to Old Orbiſton's Creditors, fince it 
does not State them in a better Caſe, there being nothing therein given 
to Old Orbi/ton, but only ſome Reſtrictions laid upon the Son, ſuch as 
not to Contract Debt, which could ſignifie nothing to Old Orhiſton's 
Creditors: For tho' the Son's after Debts could not affect the 
Land ; yet that would not extend to ſeparate Funds, ſuch as this Right 
h of Relief, neither took that Contract any EffeQ, not being Regiſtrate in 
"MW th: Record of Tailzies : So that the Son's Creditors were in optima fide to 


4 Contract. The Lords found it Relevant to prefer the Sen's 
OI /e for the Ttreditors, that the Debt was paid out of the Sous 
Faher's Credi Eflate and Effecte. 5 
val. 3 TY Durie, Clerk. 


'DECISION IV. 
1 | Fodem Die. 1 Par 
Elizabeth Blair, Daughter of a firſt Marriage to Blair of Auchinvole, 
12 1 N r ad 

Betbia Hamilton Relict of a ſecond Marriage. 

R. William Blair of «Auchinvole, having in a Poſt-Nuptial Con- 
| tract, Provided the Heirs of his firſt Marriage in 18000 Merks ; 
thereafter he enters into a ſecond — with Bethia Hamilton his ſe- 
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cond Wife ( alſo after Marriage ) whereby ſhe is Provided in 5000 Merks 
in Liferent, and the Children of the Marriage in Fee. After his De. W 5 
ceaſe, Elizabeth Blair, one of the TW O Daughters of the firſt Marriage, 
Adjudges his Eſtate for 8000 Merks only remaining of the above 18000 
Merks, and Bethia Hamilton the Relict alſo leads an Adjudication, for 
Implement of the Proviſions in her Contract; and in the Ranking of his 
Creditors a Competition having ariſen betwixt them, and the Relict' 
Oath having been taken, and ſhe Owning that ſhe had got ſome other 
Rights from her Husband Stante Matrimonio after the Contract of 
Marriage. 
Wy | - _ alledged for Elizabeth Blair, That theſe Rights ought to Im. 
pute in Satisfaction of her Claim pro tanto, Quia Debitor non praſumitur 
Donare. As was found in the Caſe of the Lord and Lady Ormiſſoun, contra M 
Hamilton of Baugour, 16th November 1713. 2do. That the Relict's Adjudica. 
tion was Null, being led againſt the Husband's Repreſentatives for more, 
and in other Terms, than he was ly able, in ſo far as, by the Conception 
of her Contract, her Tocher could not be uplifted by the Husband with. 
out her Conſent; only in Caſe it were uplifted, the Husband was bound 
to re-imploy it in the ſame Terms; But 20 Conſtat, That the Money 
was uplifted, and not re-imployed, and therefore the Lady could not ad. 
judge without making this previouſly appear. 3tio. That the Firſt Cos 
tract, tho? Poſt-Nuptial was not revockable: Not being of the Natur 
of a Donation, becauſe the Husband and Father as ſuch was obliged u 
provide his Relict and Children, the Proviſion being moderat, and effier 
ing to the Tocher, as was found 25 Juh, 1710, Jean Chalmers, cont 
Lyon of 'Banchry. ; 7 
eAnſwered for the Relict to the Firſt, That the Creditors might 
duce theſe Rights, but could never impute in Payment of Sums. T; 


the Second, That the Defunct had declared under his Hand, That h 25 
had received the Tocher; and accordingly many Years before his Deat! mg 
delivered up the Securitys for it to Orbiſtoun, in whoſe Hands it was. Ti 17 It 
the Third, It was eAn/wered, That by the firſt Contract of Marriage, H T. 
Defun& (till continued Fiar of his own Fortune; and what he therehj Mail: 
got in Tocher was ftill obnoxious to his lawful Debts ; as has been oſte 171 
found. As 21 November 1682. Children of Mr. eAndrew Majoribank 2 Fey 
contra his Creditors. So that Eliſabeth Blair, coming in but as an Hei above 
ot a Marriage, could not be preferred to the Relict, who is a juſt ant thi 
Onerous Creditor for her owa Portion: Provifions to a Wife being ther; 
the ſtricteſt Senſe Onerous, but not ſo as to Children of a Marriage. And _ 
it's certain, that notwithſtanding any Proviſions in a prior Contract of Marr 
Marriage, the Husband ſtill remains Dominus, may contract Debts, Offi. Mi 
enter into any Onerous Contract, Which may eventually render ths track 
Provifions ineffectual; and is of the Nature of a Tacite Revocation, the a 
Prior Children having only a Deſtination of Succeſſion; and ſo can da wand v 
nothing till their Father's Debts and Onerous Deeds be ſatisfied, not th 

| as n 


The Lords found, that any Deed in the Relict's Favours M 
is imputable in Payment of the Debt ſhe Adjudgel 
for, unleſs ſhe inſtrust à ſeparate Onerous Cauſe 
236 Repoled he liedgeance dan her Sr 
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| Boſwel for 1 cation, ſhe inſtrufting, th he ] | 
N 2 , ing, the Tocher was uplifted b 
po Woman . ber Hutband. And found the firſt C * 0 


Marriage, tho after the Marriage, was not revock- 

able, but that the Husband being Fiar, might do ra- 

tional Deeds ; and that the Liferent Proviſion in 

by — Contract of Marriage, was a rational 
eed. 


Durie, Clerk. 


DECISION V. 
Eodem Die. 
Mr. Patrick &reenhill, and the other Creditors of Lyon of Banchric, 


AGAINST 


Mr. Walter Stewart of Capeth. 


D Lyon of Banchrie, having Married Jean Chalmers a Minor, 
ſhe, by a Poſt-Nuptial Contract, Diſpones to him and her ſelf, 
and longeſt Liver of them Two in conjunct Fee and Liferent, and 
to the Bairns to be Procreate betwixt them, their Heirs and Aſſignies 
whatſoever in Fee, her Lands, c. and he provides her in a Jointure. 
Upon his Breaking and Deceaſe, his Creditors having affected the Lands, 
ſhe raiſes Reduction of the foreſaid Contract of Marriage, ex capite Mi- 
nr ennitatis & Leſionis, before Diligence done by the Creditors ; wherein 
ſhe ſo far prevailed, that the Lords in July 1710, reduced the Contract, 
quoad the Liferent of her own Lands ; but continued the Cauſe as to the 
Fee, till November thereafter, 8 = 3 
The Relict being thereafter married to the ſaid Mr. Walter Stewart, 
Diſpones to him the ſaids Lands, with the Burden of her Liferent, and 
100 lib. Sterl. to the Children of the firſt Marriage, whereupon Mr. 
Walter is Infeft. WR | 
The firſt Husband's Creditors having Adjudged theſe Lands, purſue 
Mails and Duties againſt Mr. Stewart and the Tenants ; and he com- 
pearing, craves Preference and Abſolvitor. 5 
Firſt, As his Wife's Aſſigney, he inſiſts upon her former Reduction 
ibove- mentioned, and contended there was equal Reaſon to reſtore her 
to the Fee as to the Liferent, and that they could ſcarce be ſeparate; nei» 
ber in this Caſe could the Husband Lyor be Autor in rem ſuam. 


Marriage was different from the Actings of Minors in other Caſes : That 
as Minors might enter into Marriage State, ſo they might likewife Con- 
Wira& with reſpect to Settlements upon that Account; and if the Proviſi- 
ons were ſuitable and ordinary, there was no Ground of Reſtitution, 
and with reſpect to theſe, might Contract with the Husband, who was 
not therefore Auctor in rem ſuam, as in other Curatories. And there 
was no Difference whether the Contract was prior or poſterior to the 
Marriage, being ſtill in Contemplation thereof; and that here the Pro- 
Niſions were Rational and Conſiderable upon the Husband's Part. And in 
General, all this Tranſaction was no other than what Perſons aſter Ma- 
Pority enter into. 2do. Without 3 whether the Contract was by 
; 2 why tiona 


eAnſwered for Lion's Creditors, 1mo. That the Caſe of Contracts of 


—— 
— 
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tional or not, the Alienation of the Property of Lands could not be legally 


DU 


e 


1 


done by any Minor unauthorized. 35. The Proviſions in this Contract 
in Favours of the Wife, were but imaginary, fince the Event proved or 
that Lyoz had more Debt than Means: And ſuch a Contract was lately ac 
Reduced by the Lords, 27th July 1708, un Byers contra Alexander A 
Reid her Husband. | an! 
Replied for Stewart, That it did not well appear from the Tenor of 2 | 
the Clauſe, that the Fee was conveyed to the firſt Husband ; and thy? the 
potior eſt Conditio Maſculi, yet it has been frequently decided, that Lands ine 
coming by the Wife, the Preſumption runs in her Favours, where the Wa: 
Clauſe was any ways dubious. And the Diſpoſition here runs in Fa- ( 
vours of David Lion her Husband and herſelf, and longeſt Liver of them dre! 
in Lilerent and conjunQ Fee, aud to the Bairns lawfully to be procreate Th. 
betwixt them, their Heirs and Aſſignies in Fee. Where, 1/7, She is Tw 
joined with the Husband in conjunQ Fee, and therefore the Lands being 1 
her own, the Preſumption is for her. 24h), There is no Termination Out 
failing Heirs of the Marriage, to the Husband's Heirs, which is the ler 
moſt uſual Criterion, when the Fee is deſigned for the Husband. the! 
Duplied for Lyons Creditors, That the Heritage in Queſtion being mia 
ſmall, and partly Liferented, and diſponed Nomine dotis, twas but a Beho 
competent Tocher, and therefore the Fee preſumed to be tranſmitted, as the 0 
appears by the above-cited Clauſe in the Contract. And this 1%, Onig Love; 
| potior eſt Conditio Maſculi. 2dly, Where Lands are diſponed inContrafts Depo 
of Marriage Nomine dotis, the Fee paſſes to the Husband, as if the Tocher ere 
had been paid to him in Money; as was found 29th January 1639, Gor- the P. 
don contra Park; and 12th Jah 1671, Gardner contra Sanailands, * 
ear / 
TS The Lords Found, That the firſt Husband was Har by lt 
Ten Sir h 6 the Conception of the firſt Contract of Marriage, W's 
ringle. Alter, F Le, 3 
Galan but ſaſtained the Reaſon of Minority and enorm I il ic 
Leſion ; unleſs the firſt FHusband's Creditors would Wit th 
offer to prove, that he had any Stock the Time WI" the 
of the Contract, for ſecuring the Wife in a Lie- bree 
rent, tho afterwards his Mean failed. that t! 
Durie, Clerk. etl 
1 ecauſ 
D E. C I S 1 O N VI. bath, 
3 [ 18th November 1714. J | | ph 
cb Irvine and the Children of the deceaſt Baillie Reid Hrranſla 
in Dumfries, propria. 
0 The Children of Commiſſary Charters. an ry 
2 _” e at 
t | Here being a Company of Merchants in Dumfries engaged in led uv; 
| Copartnery, there was borrow'd by Warrant from the CompanyW'clume 
4000 Merks from the Counteſs of NVith/dele, and Six of the Part- Mr. Ric 
ners granted Bond conjunctly and ſeverally for the Sum, whereof Irvin Pon as 
of Drumcoltrain and the ſaid Baillie Reid were Two. The Counteſs ha- ad the | 
ving aſſigned the Debt to Commiſar lues, theſe two, with the decealty, eight 
| rn ofa har pro. 
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Commiſſar Charters another Copartner, who was alſo Factor for the 
others, borrowed 4400 Merks from Sir David Cunningham, which ex- 
actly anſwered to the Sum borrowed from the Counteſs, with the bygone 
Anavalrents thereof, and they granted Bond for the ſame at Dumfries, 
and three Days thereafter the Money was paid to Commiſſar «Alves, and 
2 Tranſlation blank in the Aſhgney's Name by Mr. Patrick Richardſon 
their Doer ; which Tranſlation was tranſmitted to Commiſſar Charters 
in a Letter, but he dying ſome ſhort Time thereafter, the Tranſlation 
was found among his Papers blank. 

Crhiſtopher Irvine, A ſſigney by Drumcoltrain, and Baillie Reid's Chil- 
dren, inſiſt againſt Commiſſar Charter's Children, for having it declared, 
Thit the Tranſlation, tho? found blank, yet was for their Behoof for 
Two-third Shares, and that the Commiſſar was only a Cu//os. 

There being an ACt before Anſwer allowed by the Ordinary in the 
Outer Houſe, for proving the Qualifications condeſcended on by the Pur- 
ſucrs; and the ſaid Mr. Patrick Richardſon Deponing, That he received 
the Money from Sir David Cuningham, and applied it for Payment of Com- 
niſſar Alves, and thereupon obtained the blank Tranſlation, for the common 
Behoof of the Obligants in Sir David's Bond, and that he ſent the ſame with 
the other Papers thereto belonging to Mr. Reid or Drumcoltrain, ꝝuder 
(overture to Commiſſar Charters. And Commiſſar Alves having alſo 
Deponed,That the ſame was paid to him in read) Money, and the Tranſlation 
therefore got, to the beſt of his Memory, by Mr. Richardſon, as Truſtee for 
the Per/ons bound in the original Bond; and that he had heard the ſaid Mo- 
we; was borrowed from Sir David Cuningham, but knew it only by 
Hearſay. | 8 

t was alledged for the Purſuer, That the Money wherewith the Coun- 
eßß's Bond was purged, was by the joint Credit of Dramcoltrain and the 
Baillie and the Commiſſar, and that the blank Tranſlation was the Ef. 
kt thereof; and that from the following Qualifications, 1. Becauſe 
at the Date of the blank Tranſlation at Edinburgh, being no more than 
three Days after the Date of the Bond to Sir David at Dumfries ; fo 
that they were upon the Matter to be reckoned of the ſame Date, and 
therefore very preſumeable that the one was the Cauſe of the other. 240, 
Becauſe of the Agreement of the Sums. 3tzv. From Mr. Richardſon's 
Cath, wherein he was poſitive, that Sir David's Money was paid to Com- 
niſar eAlves by his Management. 40. From Commiſſar «Alves his 
dyn Oath, where he ſays he had this by Hearſay. 50. That the blank 
ranſlation came into Commiſſar CHarters's Cuſtody, not by way of Ap- 
propr iation to himſelf, but as a common Evident for the Behoof of the 
hree; and that from the following Circumſtances. 1 0. It was ne- 
ſary it ſhould have been taken blank, becauſe the Perſons concerned 
ere at a Diſtance, and had not determined in whoſe Name it was to be 
fed up; and had it been Commiſſar Charters's by "Appropriation, 
'<{umeable he had filled up his Name in it. 240. This appeared from 
Mr. Richardſon's Depoſition abovementioned, which is not to be looked 
pon as a ſingle Teſtimony ; for beſides that he was intruſted by all, he 
ha. ad the foregoing Circumſtances, and the Nature of the Thing to bear 
af" <ight to his Depoſition. For if it was the joint Bond of the Three, 
m- Nat procured the blank Write, E that it was tranſmitted as 
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a common Evident, the Perſons themſelves not being preſent, but aQ- 
ing by a common Agent. And this the iaitium poſſeſſionis being Document. 
ed, viz. the Manner how it came into Commiſſar Charters*s Hands: Law 
and Reaſon preſumes it remained ſuch as he got ĩt; for tho? a blank Write 
is preſumed to belong to him who has it, yet if it be once Documenred, 
that he came to it, Von titulo Proprietatis, five alienationis, ſed titulo De. 
Poſitarii, Law will preſume it remained in that Condition, unleſs it were 
proven, that Innovation was afterwards made. h 
eAn(wered, for the Defenders to the Firſt, That Commiſſar Alves his 
Oath is all upon Hear-ſay, and Richardſon's is but a ſingle Teſtimony, 
Beſides that, whatever regard may be had to a Truſtees Oath, when 
the Writes are in his own Hands, and while the Truſt continueth, yet 
when it is over, the Affair is ended, and no more Regard to be given to 
his Oath, than that of any other Perſon. 
 eAnſwered To the Second, That it cannot he imagined, That Men of M* ” 
Senſe, and Reaſon, would truſt an other with Securitys in Name of the Adi 
Truſtee, That may infer a conſiderable Debt againſt them and their and 
Succeſſors ; that being like paying a Debt due by Bond, without geting * 
it up, or a Diſcharge. 2d. The Tranſlation being found blank, amongM*? * 
Commiſſar Charterss Papers, preſumes it is as fully his own, as if hs g/ 


Name had been filled up ab initio by the Laws at the Time: Nay, by iti „ 
being Blank, it's leſs capable of being proven to be in Truſt, than if fille Rig! 
up ab initio; For ſuppoſe it delivered by Mr. eA/ves, for the Behoof of all K 
Three, yet Law preſumes it his proper Evident who has it, ſince ſuch n 1 
Delivery was a Tranſlation, which needed no further Solemnity. 3111 Liter 
' Tho? it had been in Truſt; yet when Commiſſar Charters came i Pre 
compt with the other Two, and pay them their Shares, and ſo make ift ſente 
Tranſlation truly his own, he needed no Write from them declari ert! 
it ſo, ſince his having the Write, made it fully his own. pun 
The Lords Found, That the Blank Tranſlation ui . W 
Purchaſſed with the Money of Drumcoltrain, Bu miſſi 
lie Reid and Commiſſar Charters, Obligants ia N 
David Cuningham's Bond. And Found it Initrif 
ed, That Mr. Patrick Richardſon tranſmitted! avg 
ſaid Blank Tranſlation to Drumcoltrain, and Ba 
lie Reid under Cover to Commiſſar Charters; « 
M 2 1 finding no Evidence, nor Documents that the Cl 
N miſſar did ever ſatisfie or pay the ſaid Drum 
train or Baillie Reid, of their Shares in the . 
Counteſs's Bond, nor that he ſtated the ſame, 
paid for the Co-partners in the Books of the Pulla 
partnery, nor in any Liſt of his own private Eſtat 
They ſuſtained the Qualifications fonnded on. The 


Alexander, Clerk 2 
exander, Clerk. F 
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DECISTON VII. 


19th November 1714. 7 
Sophia and Mary Shearers. 


AGAINST 


George Fleeming and Janet Ker his Spouſe, 


eines Hodge, having granted heretable Securitys, upon ſome Houſes 
in Eiizburgh, to ſome of his Creditors, to which his Wife expreſſy 


conſented ; after his Deceaſe George Fleewing Marries the faid Re- 
ict and Liferentrix, and enters to Poſſeſſion by vertue of her Liferent- 
Infeftment; and further having applyed to the Dean of Gild for a Viſite, 
he obtains from him a Report, That the Houſes were become Ruinous, 
and in conſequence thereof, a Warrant to Repair, and atter Reparation, 
a Decreet of the Dean of Gild Court for the Expences, wherenpon he 
Adjudges, Thereafter the Purſuers Shearers raiſe a Proceſs of Mails 
and Duties againſt him, and the other Poſſeſſors. 

Alledged for Fleeming, imo. That he having entered to the Poſſeſſion 
by vertue of his Wifes Liferent infeftment, was bon# fidei Poſſeſſor, qui fa- 
ct jructus perceptos et Comſumptos irrevocabiliter ſuos. 
of eAz/wered tor the Purſuers, That his Wife having conſented to their 
Right, they were preferable to him. 

Replzed, That however the Purſuers might be preferred to the Rents 
in Time coming; yet Abſolvitor from Bygones, in reſpe of the Wites 
Liferent Infeftment, and his Bona fides, which could not be interrupted be- 
fore Production of the Purſuer's Infeſtment, to which the Wite is a Con- 
ſenter. 240. Et ſeperatim, he ought to be preferred in timecoming by 
vertue of the Dean of Gild's Decreet and Adjudication thereon : Be- 
cauſe the Subject was preſerved by the foreſaid Reparations. 

Duplyed, That he knowing the Reparations were a priviledged Debt, 
to which all Creditors muſt yeild, was in peſſima fide to impute his Intro- 


5 miſſions to the Literent Infeftment in the firſt place. 

18 The Lords Found, That Mr. Fleeming's Intro- 
E miſſions are imputeable in Satisfaction and 
11 5 28 Payment of the Sums due for Reparations 
—_ contain'd in the Dean of Gild's Decreet, and 
eAdjudication following thereow 

C0 Gibſon, Clerk. 
* DECISION VII. 


Eodem Die. 


Fullarton of that Ilk, Adam Neil, and William Gemmil his Tenants, 


AGAINST 


The Earl of Kilmaruoch, the Laird of Ochiltrey, and the Earl of 
Dundonald's Factor. 


rl H E Earl of Kilmarnock and Laird of Ochiltry, Two of che ſu- 
ſtices for the Shire of eAir, having Fined and Impriſoned the 

ſaids Two Tenants of Fullarton, upon a Complaint of John Ha- 

milton Factor to the Earl of Dundonald, 21/7. December laſt, (without al- 

) If lowing them either a Double of the Libel, or a Procurator to Fic Boe 
= 2 them 


- 
0 
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them) for taking of Rabbits out of the Iſland, called, The Laay-Ifte, by BY - 
Fullarten or his Doer's Warrant, who ſtands Infeft and in Natural Poſſe. W no 
ſion of that Iſland. Fullarton and the ſaids Tenants, intent a Proceſs for Ci 
Damages, againſt the Juſtices and John Hamilton, wherein they inſiſt on WY no 


the tollowing Heads of Injuſtice and Oppreſſion. 190. That Two of the the 


Juſtices o Peace could not Judge, Three being declared a Quorum by th: ret 
Ac Ch: II. Parl. 1. Seſſ: 1. Cap: 38. 2do. The Shire of Air be. W Op 
ing Divided into three Diſtricts, Xile, Carrick and Caningbam. Ca 
The Purſuers dwelt within the Diſtrict of Kz/e, and were Cited to 10 
Kjlmarnock, within the Diſt ict of Cunningham. ztio. The Juſtice; | the 
could not fit and Determine Cauſes in the Chriſtenmaſs Vacance. te. whi 
The Libel containing a Criminal Concluſion, the Defenders ought to] cacl 
have had a double of it. 5to. There was no Title to that Iſland produc. MW Cha 
ed for the Earl of Dandonald to found the Complaint. 6:0. Fullartyy Ch. 
the Poſſeſſor was not called, and tho? he had, yet being Minor, 20s te. WM dire 
nebatur placitare, 7mo. The Defenders were refuſed the Priviledge to ſtice 
Compear by a Procurator. 80. They were Summarly Impriſoned, and the! 
there kept till a Suſpenſion and Charge to ſet at Liberty. 
Anſwered for the Juſtices, To the Firſt, That by the Britiſh AQ, the 
Tuſtices are Declared to have the ſame Power here that they have 
in England, and Two make 3 Qnorum there. To the Second, That the 
Diviſion of the Shi e into DiſtiQs, is only for the Conveniency of the 
Leidges; but the Juriſdiction of each extends over the whole Shire. To 
the Third, That the Juſtices fit at all Times, for preſerving the Peace 
and have their Quatter-Seſſions in Time of Vacance, and the Act refer WM a, 
only to the Court of Seſſion. To the Fourth, That it was needleſs to BF bier 


give the Defenders a Double of the Libel, ſince they were not inſiſted 
againſt for a Capital Puniſhment, but only for Damages and a Fine. To 
the Fijth, That now there's produced for the Earl of Dandonald, a Char- 
ter in oAn0 1636. And therefore to the Sixth, That there was no ne. 
ceſſity to call Fullerton, ſince the Earl was ſole Proprietor, and the De- 
fender's were Con veened for a Riot, wherein all Parties Guilty are li- 
ble in ſolidum to the Penalties, without calling Authors or Warrantees 
To the Seventh, That it was not Cuſtomary to allow Procurators to 
Plead, and there is an Act of the Quarter-Seſſions prohibiting it. Beſides, 
that the Defenders here Compeared, and Acknowledged the Offence, 
ſo that there was no occaſion for a Procurator. To the Eighth, That it's 
Cuitomary for Juſtices to Impriſon Summarly, without a previous 
Charge for Penalties, otherways Penalties being commonly very ſmal, 
they might be exhauſteꝗ by diſcuſſing Suſpenſions that might be raiſed. 
Replyed tor the Purſuers, That by the expreſs Clauſe in the foreſaid 
Britiſh Ad, it is Provided, ( That the Methods of Trial and Judgment, ſbal 
be according to the Laws and Cuſtoms of Scotland) and the Quorum that 
makes the Seſſion, is an Eſſential Part of that Method. 24o. The Di. 
viſion of the Shire into Diſtricts, is rather for the eaſe of the Leidges. 3t! 
Tho? Quarter Seſſions do hold in Time of other Vacations, yet that Cu- 
ſtom cannot Derogate from this Statute, which Diſcharges any judicial 
Proceedings in Chriſtenmaſs Vacance ( notwithſtanding of any Cuſtom in the 
contrary ) and this not only with reſpect to the Seſſion, but all other In- 


ferior Courts of Fullice within Scotland. 4to. In all Criminal Caſes, tho 
7 | 8 not 
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not Capital, the Defender ought to have a Double of the Libel with the 
Citation, at leaſt a competent Time allowed him to Anſwer. 5to. Tho? 
now there be a Charter thrown in, yet that conld be no Foundation for 
the Proceſs before the Juſtices, it not being then produced. 6to. The 
refuſing to allow a Procurator to Compear for the Defenders, was manifeſt 
Oppreſhon, contrary to the expreſs Acts of Parliament, as Ja. I. Parl. 2. 
Cap. 45. Ja. VI. Parl. 11. Cap. 90. and to the Diſpoſition of the Com- 
non Law, L. 1. 4. ff. de poſtul. mo. The Fine, according to Law, for 
the firſt Fault, could be only one 10 Pound, Ja. VI. Parl. 6. Cap. 84. 
BM whereas here they are fined in o Pound to Joba Hamilton, and as much 
each to the Fiſcal. 8vo. The ſummar Impriſonment without a previous 
Charge, is contrary to the Liberty of the Subject, and to expreſs Law, 
ch. II. Parl. 1. Seſſ. 1. Cap. 38. which provides, That the Lords ſhall 
direct Letters of Horning on 15 Days for all Fines impoſed by the Ju- 
Wl ftices; and the contrary Practice being unwarrantable, cannot excuſe 
the Breach of a plain Law. ale Ss 


The Lords Found, That Three, and not Two, of the 

Juſtices of Peace are a ſufficient Quorum; and 

found the Juſtices might proceed, tho either Pur- 

fuer or Defender live in diſtinet Diſtricts of the 

ſame Shire; and that there being no Violence al- 

ledged, the Juſtices ought not to have holden a 

Court in Chriſtenmaſs Vacance : But found, That 

{Ae — theſe Errors are no Foundation for Damages. eAnd 

wy repelled the Alledgance, That the Earl of Dundo- 

nald*s Title was not Libelled, and found his Poſ- 

ſeſſion ought to have been proven. And found the 

Purſuers ought to have had a competent Time to 

eAnſwer, according as the Exigence of the Matter 

required, and aAllowance of a Procurator to com- 

fear: And found the Juſtices may ſummarly im- 

priſon when the Cauſe requires, till Payment of the 

Fine; but that in this Caſe there was uo juſt Cauſe 

| either for Fining or Impriſoning. V ide more of this, 
* 19th February 1716, Durie, Clerk. 
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DL 224 November 1714. J 


Creditors of Roſehill, 


AGAINST 
hat 


ll — Creditors of the deceaſt Mr. William Thomſon. 


tio M* William Moir having raiſed Summons upon the paſſive Titles, 
u. againſt John Roſs of Roſehill, as Repreſenting his Father, Dated 
cial the 8th, and Signet the gth of May 1693, and (before executing 
the thereof ) raiſed alſo Letters of Inhibition, containing Arreſtment, Da- 
I., ted the 11th, and Signet the 12th of the ſaid Month and Year foreſaid; 
ho Mr. Moir aſhgned the Debt and Diligence to Mr. William Thomſon Writer 
not to the Signet, who obtained Decreet in Abſence againſt John Roſs, an 
| D the 


is - ' Deciſims of the 


then Adjudges : This having occaſioned a Competition betwixt his Cre. 
ditors and the other Creditors of Re/ehill, Mr. Thom ſon's Creditors crave 
Preference upon the ſaid Inhibition, as being prior to the contracting of 
the other's Debts. 

eAnſwered for the Creditors of Rv/ehill, That the Inhibition was N vl, 
as proceeding, upon a falſe Narrative (vis. eAs the ſaid Summons and 
Action duly execute, ſhown to the Lords, has teſtified, in lo far as there 
was no Summons execute, and conſequently no depending Proceſs the 
Time of raiſing the Letters of Inhibition. 240. A Deciſion was alledg. 
ed in a parallel Caſe, 19th July 1706, where, in a Competition of the 
Creditors of Strichen, the Lords found, That a Libelled and Signeted 
Summons, before it was Execute, did not make a Depending Action; 
and therefore did not ſuſtain Arreſtments raiſed and execute upon the 
Summons on the paſſive Titles againſt Strichen's Children. 

Replied tor Thomſon's Creditors, That whatever of Old has been the 
Practice, yet for a long Time it had been Cuſtomary to raiſe General 
Letters of Inhibition and Arreſtment in the Way now quarrelled ; by 
which Cuſtom, the Lieges are made to believe they act warrantably : 80 
that here (if in any Matter of Form) the Brocard ſhould hold, Com. 
munis. Error Jus facit, & Conſuetudo optima Legum inter pres. 240. 4 
plain Inconveniency would otherwiſe follow with reſpect to Perſons at 
a Dittance, where the execute Summons rauſt be returned before the 
Letters of Inhibition can be taken out; nay without this, the very exe. 
cuting of a Summons were the Mean to put the Debitor upon Ways 0 
Elude it. 3tio. In Strichen's Caſe, ſome of the Arreſtments were laid 
on prior to the Execution of the Summons. 

Duplied ſor RoſehilPs Creditors, That no Cuſtom could introduce an 
Abuſe, or authorize a Practice contrary to Law : That it was Law and 
Stile formerly, and the common Stile to this Hour, cannot be contro- 
verted ; and if the Lords had deſigned otherwiſe, they would have al 
low'd the Writers to the Signet to have altered their Stiles in the Cak 
of Inhibitions on depending Proceſſes : But the continuing the Stil 
makes the Executing ſtill eſſentially requiſite, previous to the railing ths 
Letters of Inhibition: And what was Law formerly muſt ſtill continue 
unleſs Repealed, 240. Common Bills whereupon Letters are directed 
do paſs of Courſe periculo petentis ; and if they proceed upon a wrong 
Narrative, the Will of the Letters can take no Effect, as proceeding uf 
on Ovreption. 3tio. The Argument from the Inconveniency, is of 10 
Force, as proceeding, ab incommodo, which can never authorize a Practice 
contrary to Senſe, Law, and Stile. 40. As to the above-cited Deciſion 
the above Alledgance did no way influence it: For, the ſole Ratio dec 
dendi was, That a Libelled and Signeted Summons did not make a de 
pending Action, 
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The Lords ſuſtained the Nullity objected againſt the I 


Actor Horn. Alt. 7 7 i al 4 Y N 1 : p Sun 
Sir Walter Pringle, & hibition, as proceeding without a Warrant ; th 


mons whereupon it is founded, not being Execute ti! 


Time of raiſing the Inhibition. 
Sir Ja. Juſtice, Clerk. 
DE 
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[D 25th November 1714. 


James Bruce of Pomſouls. 
AGAINST 


Raſhiehill and Others. 


Y Charter under the Great Seal in the Year 1612, in Favours of 
Powfouls Predeceſſor, after Enumeration of the Lands formerly be- 
longing to the Family, proceeding upon the Father's Reſignat ion, 

the King grants a Novo Dams, in which there is this Claule, Una cum 

Terris vulgo (The haill Sea Greens) communibus Viis, & Paſſagiis totarum 

© integrarum prediftarum Terrarum reſpettive, uſitatis & conjuetis, And 

all, with the former Lands, are erected into a New Barony, called, The 

Barony of Powfouls. Theſe Sea Greens are for the moſt Partevery Tide, 

and in Spring and High Tides, entirely overflown. 

By Vertue of the above Clauſe, Powforls claims Property in all the 
Sea Greens that Front upon his own Lands, from one Point to the other ; 
but Raſhiebill and the other Neighbouring Heritors contending, That 
theſe of the Sea Greens, which ly betwixt their reſpect ive Lands and the 
Sa, are a Part and Pertinent thereof, and founding alſo upon Immemo- 
ral Poſſeſſion, 

It was Alledged for the Purſuer, That theſe Se Greens were a Part of 
Litus Maris, which is defined to be, Quatenus Hibernus Fluctus maximus 
ercurrit; and therefore by the Common Law, counted Inter Res Communes; 
but by the Feudal Cuſtom, Inter Regalia : For Que nullius ſunt, ſunt Do- 
mi Regis. So that they cannot be claimed by any, as Part and Per- 
tinent of their Lands, and accordingly here the King makes thera over, 
not as the reſt of the Lands, upon Reſignation, but by a new Grant. 240. 
A ſpecial Charter is preferable to indefinite ones, which have only the 
Claim of Part and Pertinent. And hence the Lords preferred the Pro- 
prietar of Tillicatry, in a Debate of controverted Lands with Murray of 
dbercairny, where eAbercairny's Proof of Poſſeſſion, as Part and Pertinent, 
was very pregnant. | | 

eAnſwered for the Defenders, That if the Civil Law be taken as the 

Rule here, then Litera Maris by that Law are izter Res nullius, and 

therefore the Dominion of them is not communicable to any private 

Party: And tho? it were granted that our Kings had the Dominion of the 

Seas, yet it is very abſurd to ſay they could alienate the ſame, ſince pub- 

lick Uſe and Policy require that this Dominion continue inſeparable from 

the Crown. 240. The above Feudal Maxim, only takes Place in ſuch 

Things as are Caduciary or Derelinquiſh'd, or come any Way. to want 

an Owner, and yet truly are the Subject matter of Property, Q ix Com- 

mercib; but it cannot be applied to Res Nullius, and which by their Na- 
ture cannot be appropriate. 3t:0. Our Feudal Cuſtoms have intirely receded 
from that Principle of the Common Law, it being plain, that they whoſe 

Lands Front upon the Sea, do Fence and Incloſe far within where the 

Hluctus Hibernus reaches, and uſe the ſame as their Property; yea they 

have Power to gain upon the Sea. 4to. By our Cuſtom, Litas Maris is 

only the Sand where the Sea ordinarly flows ; For the Definition 1n the 

Roman Law took its Riſe from this, That upon the Coaſts of Italy, the 

| D 2 Riſing 


16 Deciſions of the 
Riſing and Falling of the Tides did not by very far vary ſo much az 
with us; otherwile Reaſon would never have allow*d them to reckon ſo 
much more Ground Juris Communis, than can be thought neceſlary for 
publick Uſe. 

eAn/wered alſo ſeparatim for the Defenders, That by the Words of the 
Charter theſe Sea Greens are not diſponed as a ſeparate Tenement, ſince 
if the Words (Sea Greens) be fo taken, tis ſcarce good Senſe ; ſpecially 
ſince they are limited by the following Words, Uſitatis & Conſuetic, 


whereby, theſe Sea Greens are only thrown in among the other Perti. 
nents of the Lands diſponed, and are expreſly called the Sea Greens, 


n 


(Prediftarum Terrarum,) limited by the Words, Uſitatis & Conſuetis; 77 
therefore the Probation of Poſſeſſion muſt regulate the Matter. f 
Replied for the Purſuer, That this Interpretation cannot be admitted, M 
190. Becauſe, if it had not been the giving a new Right, it had been _ 
brought in to the former Part of the Charter, upon the Reſignation of 0 
the Proprietary; whereas the Sea Greens are not mentioned in all the 100 
former Part. 240, They are firſt brought in, in the Clauſe of Novo Dam, 055 
and that as a diſtinct Right; for the other Lands are repeted, and cloſed 5 ir 
with the uſual Stile, Cm Partibus, Pendiculis annexis & Pertinent: 1 
And then follows a new Grant, as of a diſtinct Tenement, Una cum Ter. 'S 


ris, vulgo, The Sea Greens. ztio. The Words, Uſitatis E9 Conſuetis, an 
only applicable to Communibus Viis & Paſſagiis, immediately preceeding, 
for it is Incongruous to apply Uſe and Wont to Property, it being only 
applicaple to Servitudes; nor did ever any Stile diſpone Lands Ujed and 
Wont, And the very Deſignation of the Haill Sea Greens, rejects a Ne. 
itriction; for otherwiſe it had been, The Sea Greens, as in Tie to be 
?oſſe/.?d. 240. Nothing can be more-Uſitatum & Conſuetum, than that he 
ſhould have the Sea Greens adjacent, to his own Barony. Specially, 30 
Since moſt of the Defender's Lands ly Diſcontiguous from the Sea Greew 
they poſſeſs. 

Dapßlied for the Defenders, 110. That general Words, ſuch as U 
tatis & Conſuctis, in the End of a Sentence, affect all that went before; 
Otherwiſe, 2409. Theſe Words had likewiſe been adjected before thi 
Words, Haill Sea Greens ; it being ordinary in Charters to adjeQ thele 
Words to the End of the Clauſe. ztio. The Words, Communibus vi 
S Paſſagiis, relate to the whole Lands, as well as to the Sea Greens; 
otherwiſe the common Paſſages of the other Lands are not diſponed, 


which are never omitted : How then can it be thought, that the haill 3 
Sea Greens, (a ſeparate Tenement, as the Purſuer pleads ) would hape, * 
been thrown in the Midſt of the Pertinents of the other Lands, and ſe- a 1 
parate the one Half of them from the other? 40. Liitatum Conſuetun * 10 
is Facti: Nor is it to be enquired what might have been proper and ex ich « 


pedient for Powfouls to have, but what Uſe and Wont has given hit 
5to. Diſcontiguity excludes not Part and Pertinent. 

The Lords Found the Sea Greens are not inter Regalia, an; 

. e, that they were not Eſtabliſhed as a ſeparate Fra, # 

DOS 8 0 Eight, from the Lands formerly belonging to the Obtail 

er of the Charter 1612; but that Sea Greens may be. 

long to the Neighbouring Heritors, as Part and Perti. 

nent of their Lands. Mackenzie, C ode 
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DECISION XL 


[ 1ſt December 1714. J 


The Relict and Children of James Smith, 
AGAINST 


The Earl of Vinton. 


HE faid James Smith having ſerved the late Earl of Minton for 
many Years, in Quality of Factor or Chamberlain; the preſent 

Earl being beyond Seas when his Father and Brother died, and 

not having even then returned, it was concerted at a Meeting of ſome 
of his Lordſhip's Friends, That Seton of Tough, and upon his declining 
the Office, Sir Walter Seton, one of their Number, ſhould go Abroad in 
Queſt of the Earl, in order to inform him of the State of his Affairs, 
and to acquaint him, That there was an abſolute Neceſſity of his Lord- 
ſhip's Preſence to Manage his own Buſineſs, At which Sederunt, they 
alſo reſolved Sir Walter ſhould have 100 Lib. Sterling for defraying the 
Charge of his Journey, out of the firſt and readieſt of the Rent of the 
Earl's Eſtate. After James Smith's Deceaſe, his Children, as having 
Right by a general Diſpoſition, purſue the Earl for Payment of the 
100 Lib. Sterling, and Annualrents thereof, advanced by the Baillie, in 
Manner and for the End foreſaid. | my 2 
eAnſwered for the Earl, That Sir Walter had no Mandat from his 
Lordſhip, nor was he under any Character that could found ſuch a Re- 
ayment. 2do. A Negotiorum geſtio muſt be neceſſarily and profitably 
lone, otherwiſe the Negotiator hath his Labour for his Pains, and he 
hat ſet him on Work muſt pay him his Expences. And if a Man un- 
lertake what is Ixſolitum or unuſual, he runs the Riſque thereof him- 
lf, if it miſcarry ; Negotiations of this Nature requiring the moſt 
act Diligence that can be propoſed : So that if Sir Walter had no other 
rand but to give an Account how Matters ſtood, this might have been 
one to as good Purpoſe by a Letter. mn 1 
Replied for the Defenders, That they did not Contend there was any 
preſs Mandat, but a Negotium atiliter geſtum for the Earl, and that 
t undertaken by Baillie Smith at Random, but with Concourſe of the 
riends of the Family. And therefore, (in Anſwer to the 2d.) this 
dvance of Money was both neceſſary and profitable, as well in the 
ct as in the Deſign; the Deſign having been to give his Lordſhip a 
articular Account of his Circumſtances, and to ſollicite his Home- coming. 
nd the Effect, (tho? it did not immediately follow, yet) that the 
ends, by Sir Walter's Journey, got Knowledge where his Lordſhip 
a8, ſo as to communicate with him by Letters, and fend him Bills, 
lich effeckuated his Return, And as to this Negotium, its being Inſo- 
un, eAnſwered, That when a Perſon Abſent falls to a conſiderable, 
eritage, and it not being known where he is, and he keeping no Cor. 
ſpondence, his Affairs going to Confuſion, without Orders, that thoſe. 
tereſted ſhould take rational Methods to prevent theſe Inconveniencies, . 
ich may turn to the Ruin of the Abſent's Affairs, is not at all Nego-. 
in inſolitum, tho? it may rarely fall out; but it is a neceſſary Proce- 

, 8 _—_ dure, 


Exchange; but here the Queſtion is not about an Inderſed Bill, but co 


18 Decifrons of R . 


8 a SS. 


Es 


dure, when fallen out, for the right Adminiſtration : For Iuſolitumſis * 
what rarely falls out, but the undertaking of a new ſort of Buſineſs, not in * 
the Way of uſual Adminiſtration. 


The Lords Found the Ear] liable to Refound the 100 Lib. * 
rg eAdvanced by Baillie Smith to Sir Walter 
StOn. 


Actor Falconer. 5 
Alter Horn. 


Gibſon, Clerk. 


DECISION XIL 


{ 2d December, 1714. J 


David Fackſon Merchant in Perth, 
AGAINST 


The Relict and Children of Job Monro, (Sc. 


HE ſaid Jack/on, Monro, and others in Company, having ſold : 

Part of a Loading of Timber to the Lord Nairn's Wright, for 

his Lordſhip's Uſe; the Wright draws a Bill upon my Lord for 

the Price, payable to Jackſon, or Order ; which his Lordſhip accepts, 
The Bill being Indorſed to James Richardſon Sheriff-Clerk of Perth, 2 
Truſtee for the Behoof of the Company, ſome Creditors of one of them 
Arreſted in the Truſtee's Hands ; whereupon he delivered back the Bill 
to the Company, and took them obliged to warrant him againſt the 
Effect of theſe Arreſtments. The Company then delivered the Billt 
Monro, with a Diſcharge thereof apart; whereupon the Lord Nair pays 
the Bill, and gets up his Diſcharge. 1 
Mouro dying before Clearance, the reſt of the Company who had 10 


got their full Shares of the Lord Nairn's Money, inſiſt for the fan Frei 
againſt his Children; where it was eAzſwered for them, That the Qui ed : 
ſtion reſolved in a Truft, which was not probable after Monro's Deal their 
otherwiſe than by Writ, the alledged Truſt being ſince the Act 1696. 
Keplied for the Purſuers, That the preſent Caſe fell not under th A 
Act, but under the Exception thereof; which provides, That it ſhoul 1 


not extend to Indorfations of Bills of Exchange, nor to Notes of an 
Trading Company. And the Reaſon of the Exception is plain; for 1 
Truſt were not allow'd amongſt Traders in Bills of Exchange, it woul 
interrupt Commerce. | 

Duplied for the Defenders, That the Exception in that Act cannot ru! 
this Caſe, becauſe that Exception relates only to Indorſations of Bills 


cerning the Truſt of a Bill, which is not contended to have beęn Indorſe 
to the Truſtee; and therefore does not fall under the ſaid Exceptio! 
which relates only to Indorſations. 

Triplied for the Purſuers, That the Exception ought to be extende by f 
not only to Indorfations, but to the Notes of all Companies, whethq 1 * 
erected by Law or Voluntar Contract. x10. Becauſe the Exception ii n * 
the Terms of our former Law, and fo to be extended; whereas the St whole 


tute is CorreQtory. 240. Ex Natura Contractus Societatis, there is a mY | ＋ 
| | | | tu | 


9 
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tual Truſt among all the Members of the Society, and the Deed of one 
obliges the other ; which Obligation ariſes from the Nature of the Con- 


6 of ſelf, and ſo Deeds taken in Name of one of the Society, do accreſce 
to all. 


— 


| The Lords Found, That this being a Society in Relation 

A to a Cargo of Timber, and the Bill given for a Part of 
Mechengie, that Cargo, it did not fall under the Act of Parlia- 
ment 1696, auent Truſts, but under the Exception 


thereof. 
Gibſon, Clerk. 


DECISION mM. 
Eodem Die, Inter Eyſdem. 


N the foreſaid Action, the Purſuers (for proving that the Bill was 
paid to Monro, as Truſtee for the Behoof of the reſt) having pro- 
duced a Miſſive from the Lo1d Nairx, owning the Receipt of the 

Bill, and Indorſation to the Behoof of the Partners, with a Diſcharge 

apart by the Purſuers to him, whereupon he paid the Money; having 

alſo adduced Witneſſes, who Deponed, That the Bill was drawn on my 

Lord by his Wright for the Price of the Timber, and that there was a Diſ- 

charge ſigned 7 the Purſuers, and it with the Bill delivered to Monro for 

receiving the Money for the common Behoof. As alſo James Richardſon, one 
of the Children's Tutors, having produced the above Receipt from the 

Company to him, warranting him againſt Arreſtments. And La/ly, 

Mozro's Relict having upon Oath produced ſome Receipts granted by the 

Purſuers to her Husband, of certain Sums, in Part Payment of Greater, 

due to them for their Intereſts in the Cargo; as alſo an Account of the 

Freight due to the Skipper by the ſeveral Parties, with an Order ſubjoin- 

ed thereto to pay the ſame, and that it ſhould be allowed to him out of 

their reſpective Shares. 
The Lords Found the above Documents, with the Diſ- 

8 Fleming. charge by the Society to the Lord Nairn, were jufficient 

Rte Evidents to inſtruct the Payment of the Bill io Monro, 

. as Truſtee for the Behoof of the Society. 
| | Gibſon, Clerk. 


DECISION XIV. 


[ 3d December 1714. J 


Children of Baillie Snith, 


AGAINST 


The Earl of Winton. 


N this Caſe, mentioned 1ſt December 1714, the ſaids Purſyers paving 
alſo inſiſted for Payment of ſeyeral Years Sallaries due by the Ear 
to their Father, as Factor, Manager, and Overſeer of his Lordſhip's 

whole Affairs, both in the late Earl's Time, and ſince his Deceaſe, in the 

Time the preſent Earl was Abroad, and alſo ſince his Return, to the Day 

of the Baillie's Death. 885 7 X48 

eAnſwered 


E 2 


==> 


charges, and a Suſpenſion is preſented by Gladney, wherein he alledges 
Circumvention by Alexander Gordon, and that he ſhould have got Meal 


by Steuart's Oath ; But he Deponing Negative, the Suſpenſion was 


———_— — —ͤ— 


— — — | | 
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eAnſwered for the Earl, That the Act of Parliament anent ſhort Pre. of 
ſcriptions of Three Years, cuts off the Claim. | a 41 
Replied for the Purſuers, That tho? Servants Fees be there mentioned, doe 
yet as the Words that immediately preceed, (Mens Ordinaries) ſeem WW Bi 
not ſo very intelligible, it taken diſtinctly and ſeparately from the ſuc. 5, 
ceeding Words; ſo the reading of the Act ought to be, (Mens ordinary 


Servants Fees,) as Sir George Mackenzie in his Obſervations on that AR, 4m 
and Sir James Steuart in his Abridgment, read it; which would clearly o 
make a Diſt inct ion betwixt ordinary Servants, and ſuch as ſerved in Nec 
Baillie Smith's Rank and Quality. And this becauſe ordinary Servants Wl Salt 
are not preſumed to be able to want their Fees for any conſiderable Time, on ly 
which takes not Place with reſpect to ſuch as act in Baillie Smith's Quality. MW Dee 
Duplied for the Defender, That the Lords have found even the Fees ng 
of a Chamberlain or Grieve only probable by Witneſſes, for Three Years MW, + 
before Citation, as 12th February 1680. Roſs contra The Maſter of 169! 
Salton. ES | 3 me fe ac 
Triplied for the Purſuers, That the Ground of that Deciſion was the bre! 
Preſumpt ion that the Fees muſt neceſſarily have been paid, ſeeing no- Ms 
thing had been demanded for ſo long a Time; but in the preſent Cafe WM i: sh 
there was no Ground for that Preſumption, in Regard of the Earl's Cir. Nam. 
cumſtances: For, from the late Earl's Death, till this Earl's Return, gin, 
nothing could have been paid. Nor does the preſent Earl alledge, that Wc c 
he paid any Thing ſince his Return. And as to the Time before the hat 
late Earls Death, at fitting Accompts there is no Allowance mentioned 5 
for Salary; only the late Earl promiſed to pay it: So that the Ratio de- Mnani 
cidendi in the Deciſion adduced, is the Preſumption of Bygones being ind! 
paid ; whereas here that Preſumption is taken off, by a much more preg: Ven 
nant Preſumption of the Salaries being yet owing. ligi 
The Lords Found the Salaries due to the Parſuers Father” v 

Actor Falconer, & Por his Service, preceeding the laſt Three Tears befurt Fark 
Alter Horn. 8 the Citation in this Proceſs, preſcrived quoad mo- both 
dum probandi, otherwiſe than by Writ, or the Defen- ne E 

ders Oath, That the ſame is fill reſting owing, Vide Leſl 

18th January 1715. 

| | | Gibſon, Clerk. 2 

ert ſon. 


DECISION XV. 

L 8th December 1714. J . 

Milliam Leſiy Merchant in Aberdeen, 
AGAINST 


David Robertſon Younger of Gladney. 


TN ef 1709, Gladney Younger accepts a Bill for 450 Bolls of Salt 
to one eAlexander Gordon, which he Indorſed to William Gordon, 
and he again to James Steuart Merchant in Edinburgh: Stenari 


from him by way of Barter for the Salt; and offered to prove the ſame 


Nen refuſed, partia 
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refuſed ; whereupon Gladney tranſacted the Matter, got up the Bill, and 
ave Steuart a new one for 460 Bolls of Salt. This new Salt Bill is 
thereafter Indorſed to William Leſly, for the Value whereof he accepts a 
Bill for 736 Lib. Scots payable to Steuart, and Indorſed by him to Johz 
Parkhill, who having charged Lefly thereon, he paid the fame; where- 
upon Leſiy charges Gladne) tor the Salt Bill, and he Sufpends, {till inſiſt- 
ing upon Alexander Gordon's Fraud upon the firſt Bill. 

after a Five Years litigious Debate, Gladzey at length conſents that 
Decreet might paſs againſt him for the 736 Lib. Scots as the Price of the 
salt, at 1 Lib. 12 ſh. per Boll; and now the Expences of Plea being the 
only Point in Controverſy, Leſy the Charger inſiſts that G/adzey may be 
Decerned. 10. For a conſiderable Sum neceſſarly Depurſed in Diſcuſ- 
ing the Suſpenſion, and that upon the Act 1681, eAnent the Priviledges 
o Foreign Bills, which is extended to Inland Bills by the eA&# 36. Parl. 
1696; as alſo inſiſts upon the AF 22d of the ſaid Parliament, eAnent Ex- 
fences in Suſpenſions, in caſe the Suſpender be Calumnious. 240. He inſiſts 
tor Damages for not Delivery of the Salt in the Terms of his Bill; at 
at craves the Annualrent of the 736 Lib. Nomine Damni, from the Day 
t ſhould have been delivered; and this upon the foreſaids Acts of Par- 
jament, and becauſe the Charger, when he acquired Right to the Salt 
Bill; granted a Bill for the Value, which he was compelled to pay. 3210. 
He claims the Expences to be Depurſed in ExtraQting the Decreet, or 
that Gladney may fatisfy the Clerks. 

«Anſwered for Glaaney, That the original Fraud of the Gordous being 
manifeſt by the Contract of Barter, and the Meal Bill extant in Proceſs, 
ind by the Gordons going off, when they had got free of the Salt Bill to 
teuart, Gladney could be no calumnious Suſpender, fince now he was 
bliged to deliver the 460 Bolls of Salt by the Ordinary's Interlocutor, 
fr which he had nothing. Nay, 240. Leſiy having precipitantly paid 
Par khill, tho? there was Reduction raiſed at the Suſpender's Charges, 
both againſt him and Steuart; wherein the Lords had allowed Leſly 
the Benefit of Steuart's Oath for proving the Fraud, it would ſeem that 
L ought rather to be liable in Expences. 


The Lords Found, That Gladney the Suſpender was liable 

Graham for . for the eAunualrent of the Sums contained in the Mo- 
W ney Bill accepted by the Charger, from the Time he 
Paid the ſame; and that in Lieu both of Damages 


and Expences. 
Roberton, Clerk. 


DECISION XVI. 


| gth December 1714. ] 


alt Mr. James Baillie Advocate, 
on, | AGAINST 
art 


| Baillie of Lamingtoun. 
cal Tur Deceaſt Sir William Bailie of Lamingtoun being Debitor to 
Mr. William 'Bpillie Advocate, the now  Lamingtoux made ſome 
partial Payments to Mr. William 5 and Mr. James Baillie, as have 
| git, 


| 
} 


=. 
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Right from his Father to theſe Debts, inſiſts now againſt him on the 
paſſive Titles. | Ws es 5 

eAnſwered for the Defender, That Mr. William the Purſuer's Father, 
having been Curator to him, no Action could be ſuſtained at the Pur. 
ſuer's Inſtance, for any Debt of Lamingtoun's Predeceſſors, ante rediita; 
Rationes, ſince the Purſuer could be in no better Caſe than his Father 
and Author. TIS N 1 8 | 

Replied for the Purſuer, That the Curators Accompts were preſcrived 
in the Terms of the Act 1696; and therefore the Exception no more tg 
be regarded, than if the Purſuer's Father had been aQually Diſcharged 
of his Accompts conform to the ſaid AG. 5 

Duplied for the Defender, 1m. That tho? the Action for Compt and 
Reckoning be preſcrived, yet the Except ion was ſtill intire, by the Rule 
in Law, Temporaria ad agendum, ſunt per petua ad excipiendum. 24, 
It was preſumed, That the Creditor having been Curator, intus habui, 
whereby the Debt became extinct, per Compenſationem; which take; 
Place ifſo jure, and is Equivalent to Payment. And as to the Preſcrip. 
tion being Equivalent to a Diſcharge, even an ample Diſcharge of the 
Adio Tutelæ directa in Favours of Mr. William Baillie, could never have 
Skreened him from the Extinction of this Debt; for Law would never 
8 that the Diſcharge was granted Gratuitouſly, but from a Con. 


ſciouſneſs, that the Curator had applied his Intromiſſions in the Way he 


ought to do. And in the preſent Caſe, Law obliged him not only to 
Intromet, but to Apply his Intromiſſions to the Extinction of his own 
Debt; and ſince he was obliged to Apply his Intromiſſions in that Man. 
ner, Law will likewiſe preſume he made the Application duly. _ 

Triplied for the Purſuer, That if this were ſuſtained, a Curator would 
be in a worſe Caſe after the Preſcription is run than before : For the 
contrary Action being alſo by that Act preſcrived, the Curator can never 
bring the Minor to Accompt, and thereby the Preſumption' ſhall cut 
off the Curator from all Debts due by the Minor's Predeceſſors. 24. 
There is no Obligation on a Curator to pay himſelf, only he has a F- 
culty to do it if he pleaſes, as is plain from L. 9.4 5. J. De Adminiſira- 


tione Tutorum. 
The Lords ſuſtained the Defence on the Preſumptin, 
That the Purſuer Intus habet, his Father having been 
Curator to the Defender; and found the eAtt of Par- 
liament takes not Place, 2 DEF 
Gibſon, C lerk. 


DECISION XVII. 


L 14th December 1714, 1 
Dundaſs of Breſtmuln, 
AGAINST 


The Repreſentatives of Murray of Sk:rling. 


Actor AA Doual. 
Alter Naſ! myth, 


T HE Lands of Skirling belonging to dir Jawes Murray, having been 


Appriſed by ſeveral of his Creditors, another Appriſing is thereafter 


alſo led by Duxdaſs of Breſtmiln in «Anno 1659; but in the Year 7 


Word 


ties 
arat 
"acti 
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the preferable Creditors enter into a Contract with Sir J:mes, (Breſtmilu 
being none of theſe Contracters) whereby they prorogate the Legal Re- 
verſion (then expired) for Four Years longer, and alſo reſtrict their 
Debts conſiderably ; but provided, That if within that Space Sir James 
ſhould fail to ſell the Land, and with the Price to pay them, the Con- 
tract ſhould be Void, and the ſaids Creditors their reſpective Debts re- 
turn to their full Extent, and are declared Irredeemable 2 ever, without 
Neceſſity of any Declarator, &c. | 

The common Debitor not having made Uſe of the Benefit afforded 
him by the Contract, theſe Creditors fold their Intereſts to Lieutenant- 
General Donglaſs, who being taken bound to pay to Sir James's Repre- 
ſentative 1500 Lib. Sterling, for a Right in his Perſon, and for his Good- 
will; Breſtmilz raiſes Declarator for having it found, That he, by ver- 
tue of his Appriſing, was preferable upon the ſaid Ballance, yet lying in 
the Purchaſer's Hands; where it being alledged for the Defenders, That 
their Appriſings were effectually expired, and therefore excluded Breſt. 
niln's Appriſing: And Breſtmilz on the other Hand founding upon the 
aid Contract in eArno 1662, whereby he alledged theſe Appriſings were 
(ill open and reſtricted, as in the Terms thereof; the Queſtion was, 
Whether from the above Clauſe irritant, the Creditors Contracters their 
Appriſings were duly expired, without Neceſſity of Declarator ? And; 

It was Contended for the Murrays, That by the plain Words of the 
Contract, it appears to have been the Deſign of the ContraRers, that 
the Creditors that return to the Extent of their Rights ſhould immedi. 
tely take Place upon Sir James's failing to pay; and where both the 
apreſs Words of the Contract, and Deſign of Parties agree, Law cannot 
il to ſupport the Agreement; otherwiſe *tis impoſſible to know by what 
Words to make a Contract Oy And that no Declarator ſhould 
e needful, appears from the great Abatements given. 
eAnſwered for the Purſuer, That the Legal of the Appriſings having 
mce been open, and they turned into Conventional Redeemable Secu- 
ities under an Irritancy, they would never after expire without a De- 
arator of that Irritancy, however the Contract was worded, ſince 
fis privatorum non derogatur juri Communi. And this was found in 
te Caſe between Sir Robert Milz, and Sir George Hamilton and Colonel 
xine. 3 88 N 
Replied for the Defenders, That Proviſſone Hominis tollitur provi ſio 
is, & cuique Licitum eſt juri pro ſe introdutto renunciare ; and there. 
dre, if the Creditors Return by the ſaid Clauſe had been ſimple, the 
urſuer's Commentary might have taken Place; but when the Return 
declared effectual without any Declarator, no Neceſſity of one can 
e pled ; otherwiſe all Agreements, tho” never ſo expreſs, would be 
recarious. For tho? Irritant Clauſes, when Penal and Odious, may 
quire a Declarator for their Completion; yet it is not ſo when they 
re adjeted to Lucrative Conceſſions, as the Lords found, zoth June 
678, Scot contra Falconer. This alſo the Viſcount of Stairs gives as his 
pin ion, Inſtitutiones, Page 591. That Clauſes irritant are effettual with. 
ut a Declarater, where they are not exorbitantly Penal. And (ſays he) 
ih Clauſes are adjected to n Conceſſions, becauſe then they are 

11 7 2 not 
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not Penal, but are Conditions and Proviſions qualifying the Right, and 
need no Declarator. 


The Lords Found, That the Clauſe contained in the Coy. 
tract 1662 not being Penal, the Creditors Contra. 
Hon Ro. Om ters did return to the full Extent of their Rights 
& Seri nl 4" and Diligences after the Expiration of 4 Tears, the 
Eſtate not being ſold within that Time, and that 

without Declarator. | 

Dalrymple, Clerk. 


DECISION XVIII. 


Eodem Die. 
Mr. Patrick Greenhill, and the other Creditors of Lyon of | 


Banchrie, 
AGAINST 


Mr. Walter Steuart of Eaſter-Capeth. 


N this Caſe, as marked the 12th of November 1714, there having 
heen theſe Two Points determined by the Lords, viz. 1 mo. Whe. 
ther the. Husband or the Wife was Fiar? 2do. On Suppoſition 

that the Husband was Fiar, Whether the Wife could Revoke the Diſ. 
poſition granted to him, upon the Head of Minority and Læſon, becauſe] 
the Proviſions made by the Husband to her were not Implemented? It 
came now under Debate, How far a Reſtitution upon the Head of M. 


lan. 


noritj and Leſion was Competent, the Wife not having Revocked intra niſſe 
annos utiles? And it was alledged for Steuart, the ſecond Husband, That” 2 
the Wife was aon valens agere, being Cloathed with a Husband during Life 
the quadrienuium Utile, and that immediately upon his Death ſhe raiſedii Y. 
Reduction, both as to the Fee and Liferent. N An 
Replied for the Creditors of Hon the firſt Husband, That ſhe was pat 
Valens agere, becauſe a Wife might both Revoke and Reduce in her ownl , Ki 
Name, even tho? the Husband ſhould not Concur; as ſhe may do in ali dh 
Things proper to herſelf, ſuch as for Hliment, Implement of her Contraity i 2 
Oc. as was found 16th November 1675, Ronald contra Gibſor. uch! 
Duplied for Steuart, That it appears the Brocard is moſt applicable wu 1 

to the Wife in this Caſe, from this, That Preſcription does not rug 198 
againſt a Wife's Liferent, while the Husband lives, as was found 220 N 
June 1675, Gaw contra The Earl of Weems ; nor againſt an Obligemen "tg 


to employ a Sum for a Wife's Uſe, the Preſcription whereof was fount 
only to run from the Husband's Death, 5th July 1665, Mackie conti: 
Steuart. The Reaſon whereof is, That ſhe is ſub Cura Mariti, and 
conſidered as Minor. And therefore this much rather holds. in Right! 
granted to the Husband himſelf; ſince the ſame Reverentia Martial 
that induced her to the Deed, reſtrains from Revoking while the Hut; 
band lives, and much more from Reducing. And as to the Inſiſting fot 
Aliment, Oc. 


WW 


— — 
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eAnſwered, That it is not ſaid that a Wife is utterly incapable of inſiſt- 
ing in ſuch Caſes, but only that Negligence (the main Reaſon that in- 


troduces Pretcriptions) cannot be imputed to her while Veſtita Viro ; and 
therefore much leſs in Affairs againſt himſelf. 


The Lords found the Priviledge of Reſtitution upon Mi- 

2 brit) ana Leſion competent to the Wife, in Regard 
3 ſhe wasVeſtita V iro; and that immediately after Biſſo- 
aba. ; lution of the Marriage ſhe Revocked, and Intentea a 
Reduction before Diligence, done at the Inſtance of 
her Husband's Creditors. Vide 16th February 1715. 


Gibſon, Clerk. 


DEC18HO0N 1 
{ 15th December 1714. J 
Gilbert M*Kay one of the Depute-Clerks to the Bills. 


AGAINST 


Campbell of Burnbank Store-Maſter to the Caſtle of Edinburgh, 
and Colonel Steuart Deputy-Governour thereof. 


3 being under Caption at the Inſtance of Gilbert May, a 
Meſſenger apprehends him in Edinburgh Caſtle; but the Governour 

having ordered the Gates to be ſhut till the Priſoner ſhould be diſ- 
niſſed, the Execution of the Letters was ſtopt: Whereupon May gives 
n a Complaint to the Lords; which having occaſioned Anſwers, the 
C:3ſe under Debate was, Whether the Caſtle of Edinburgh was a Sanctu- 
uy, and had Jus eAjyli? 

And it was eAedged for the Governour and His Majeſty's Advocate, 
That it was a Sanctuary as well as the eAbbay, becauſe of the Statute 
of King Wiliam, Cap. 4, 5. where *tis ſaid, That he who unjuſtly with- 
waws himſelf from the eAttachment, the Officer ſhall raiſe the King's 
Horn upon him for that Deforcement, until the Kjng's Caſtle ; whereby 
ſuch Diligence is bounded, ( until the Ring's Houſe.) And Cap. 5. If 
my Man rike or beat another within Sanctuary, he ſhall pay a Fine to 
the King; therefore the King's Houſe is a Sanctuary, otherwiſe the Fine 
ſhould have been paid to the Church. And this conform alſo to the 
Civil Law, where the Emperors Palaces are called, Ædes nobis Conſe- 
tratæ. And to the Law of Nations, all Princes Palaces in Europe, nay 
Ambaſſadors Houſes, being ſo Priviledged. 2do. This was never Diſpu- 
ted, and Magne Autoritatis habetur, quod in tantum probatum eſt ut non 
fuerit aeceſſe ſcripto id comprehendere, this being the greateſt Evidence of 
the Conſenſus utentium; nor is there any other Authority for the Com- 
NJ non Law of England, and Cuftomary Laws of France. ztio. As San- 

auaries were not rejected by the Moſaical Law, ſo the Objections of late 
raiſed againſt them do ceaſe in the preſent Caſe, viz. The Inſolencies 

with which the Romiſh Clergy ſupported the Priviledges of theſe Places, 
and their making them San uaries for Criminals. But Sanctuaries for 
6 G . private 
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private Debts, ſuch as the Precin&s of Whitehall, the Savoy, the Mint, 


to the King's Palaces where he actually) had his Reſidence for the Time, 
And as to the Civil Law, the very Law here inſiſted on ſays, That J. 


— — 


* 


Oc. have ſtill been reckoned inter Levamina inopum Debitorum. 
_ eAnſwered for the Complainer, to the Fir/?, That by the «AF 173. 
Parl. 13. Ja. VI. thoſe Statutes of King William are expreſly reſtricted 


clyta Palatia ab omni privatorum uſu & Communi Habitatione excipimy, 
Nor by that Law were the Perſons of ſuch as were in the Princes Ser. 
vice, or inhabited his proper Patrimony, exeemed from Diligence, as is 
expreſly declared in L.2.C. Ze Conduct: Dom: Auguſt: ut part Diſceptationi; | 
eventu in omnibus Cauſis Legibus ſerviant, Neither is there any ſuch Privi. 
ledge mentioned to the Princes Palaces in all the Titles, De Dis gui Confug, | 
ad Eccl. and De his qui Coufug. ad Stat. Princ. And Ofiander, Jacob. Gotofred. 
and others, who have writ expreſly De eAſylis, take no Notice of any Jy; 
eA/y/i belonging to them. And as to eAmbaſſadors Houſes, if any Country in. 
dulge it to them, it depends intirely upon the. Good- will of the Prince with | 
whom they Reſide; but is nowiſe founded on the Law of Naure or N;. | 
tions; as lays De Grot. De Jure Belli & Pac. L. 2. Cap. 18. No. 2. And 
it was ſtifly reſuſed to the French Ambaſſador by Pope Innccert II. be. 
cauſe he could give no Reaſon for it. And this allo proves, that it can. 
not be here without an AQ of Parliament, or the like. To the Second 
eAnſwered, That Cuſtom cannot be obtruded as Law, meerly ex 0}i.} 
nione Vulgi, unleſs it had been the Opinion of Lawyers, or the Lords had} 
ſo Decided. Nay, as to the former of theſe, Sir George Mackenzie in 


his Obſervations upon t 35. Parl. 5. Ja. III. fays expreſly the Con- The 
trary ; ſo that tho? no Caption had ever been executed there, yet this can 
never give Priviledge by Preſcription, unleſs by contrary Acts they had} R 2 
aiſerted their Priviledge all the Years of a Legal Preſcription. To thel 4 
Third, That there is no Proof offered, that any ſuch Priviledge belongs 0 * 
to the abovementioned Places in and about London; and tho? it were lo * 
yet they may have it either by Expreſs Conceſſion, or clear Preſcription 15 
and then their pe” 16 ey can have no Weight in the preſent Caſe. ; aje 
It was furder eAlledzed for the Compla iner, That the Caſtle being now 70 75 
converted to an other Uſe, and become a Garriſon, that relative Sandity N 
( if ever any there was) can now take no Place; and tho? ſome of out 02 | 
Kings have reſided there, yet it ſeems to have been principally deſigned * bg 
for a Fort rather than @ Palace. azdo. That no Argument can be drawn of So 
from the Palace of Holy-rooa-houſe, ſince its being a Sanctuary, is only — 


the Remains of the Priviledges belonging to religious Honſert; which Pris 
viledges are continued to ſuch Places even in reformed Countrys beyond 
Seas; as appears from Simon Van Lewen in his Cenſur: For: Par: 2. Lil. 
1. Cap: 1. 3tio. If theſe Reaſons prevail, the like may be ſaid of Falklang 
Linlithgow, &c. WT cine. / 
eAnſwered for the Lord Advocate to the Firſt, That when any Place 1 4irocat 
veſted with a priviledge, it continues in that Caſe, till it be Disfranchizeds 
And therefore the Caſtles becoming a Fort, will not Disfranchize it, ſince 
it does not ceaſe to be the King's Houſe, nor come into any privat 
Uſe. To the Second, It was oAnſwered, That the Pretence is precar!s 
ous, and even theſe religious Places Abroad, derived their Priviledges 


from Grants of the reſpective Princes, which was only to communicate 
10 


— — — — 
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to them the Priviledges of the Princes own Palaces: Nay, the Caſtle 
of Edinburgh, having anciently been Caſtrum puellaruin, it was Originally 
a religious Houſe, as well as the eAbbay. To the Third, It was eAnſwered, 
Ino. There has been no common nor ſettled Beleit, that theſe above- 
named Palaces were Sanctuarys. 2do. They are not Conſt abularys, nor 
Garriſons. 3tio: They are now private Dwellings, 


* 


er Charles [1 The Lords found, The Caſtle of Edinburgh bath no 
Advocate. Priviledge of Sanctuary, to hinder the Execution 
of the King's Letters. 
Mackenzie, Clerk. 


DECISION XX. 
Eodem Die, Inter Eoſdem. 


* was ſeperatly alledged for Colonel Steuart, imo. That the Caſtle 
as being a Conſtabulary and Fort, has its Conſtables, Governours, 
Deputies, c. who cannot, without betraying Truſt, admit Perſons 
within the Garriſon to be carried off ; ſpecially ſuch as by the Nature of 
their Truſt, muſt neceſſarly reſide upon the Place. Since at that Rate 
the whole Garriſon might poſſibly be carried off by Captions: 240. 
Theſe being Military Truſts, they cannot be directed in ſhutting or open- 
ing of their Gates but in the Military Way. 1 
eAnſwered for the Complainer, To the Firſt, That as the Store. maſter 
can cla im no greater Priviledge than any Souldier within the Garriſon, fo 
why any of them ſhould be more Priviledged than other Troops under 
his Majeſty's Pay, can ſcarce be accounted for. And the Argument 
drawn from the Inconveniencys, is of no Force, unleſs we ſuppoſe his 
Majeſty is not to be ſerved but by Dyvours and Bankrups. To the Second, 
dnſwered, That a Sentence prohibiting the Governour to hinder the 
Laws to take Place, is not contrary to the Truſt repoſed in him, and un- 
doubtedly the Authority of our Sovereign Courts, reaches as well within 
Garriſons as elſe where. And its plainly for the Credit and Honour of the 
Government, that ſuch People be expelled, when there is no Difficulty 
of having their Places ſupplied ; and that its poſſible to find an other in 
every Reſpect as fit for that Charge. 


The Lords aſſoilzied Colonel Steuart from the Complaint : 

| Tet ordained him to deliver Burnbank to a Meſſen- 

_ Ar Charles ke. * ger, having the Caption, and demanding him in Caſe 

jp Alter Lord f only of the ſaid Burnbank his returning to the Caſtle, 
and his being there the Time of demanding. 


Mackenzie, Clerk. 
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"DECISION XXI. 5 


E ͤ N -- 2 
John Spruil of Miltoun, Arr 
AGAINST in 1 
The Duke of Douglaſs. Fo 
H E late Marquis of Douglaſs in a Contract of Marriage of one 1 

Mrs. Jean Douglaſs, oblidged himſelf to pay Fifty Pound Sterling h 

to her in Liferent, and to Mr. Alexander Inglis her Husband in Na 
Fee by way of Tocher, with 100 Lib. Scots yearly, to her during Life: | 1 

The Fee of the 50 Lib. Sterling, upon Inglis his Death was aſſigned by |} 

his Executrix, to Mr. Thomas Hamilton the Second Husband ; who trans. | 10 
ferred the ſame to his Wife: But he made likewiſe an other Aſſignation 35 
thereafter of the ſaid 50 Lib. in favours of Lilias Douglaſs his Wiles Siſlt- j _ 
er in Liferent, andto Leggats her Children in Fee. . 
The late Marquis having made Payment both of the Annualrents of 7h 
50 Lib. Sterl. and the Yearly Annuity of 100 Lib. Scots during Mrs. 05 | 
Doaglas's Life; and the prefent Duke having paid ſome Part of the 50 54 
Lib. to the Leggats, as the neareſt of Kin to Mrs. Douglas, as having 120 
Right thereto by the Two ſeveral Rights above-mentioned, as alſo by a nh 
Decreet of Privy-Council, ordaining the Marquis to pay the ſame to her A 
in her Husband's Abſence, in Name of Aliment. John Sprue now inſiſts a. 2 | 
gainſt the preſent Duke, as deriving Right to the ſaids Subjects from the | 7 
faid Mr. Thomas Hamilton, who prior to the above Rights had Tranſ: | 77 
ferred the Subjects in Favours of Crawfard of Cloberhill, and delivered up 4 
to him the Decreet againſt the Marquis for Payment; and Cloberhill, for | 9 * 
further Security, did alſo Arreſt in the Marquis's Hands, and the Furth. 
coming came the length of an Act, Aſſigning a Term to the Marquis to Ri 
Depone, as to the Reſts of the 100 Lib: Scots Annuity, and Aſſigning WM. be 
a Term to prove the 50 Lib. Sterl. Scripto of the Marquis ; But Clokerbl a... 
ſhortly thereafter Dying, Sprael his Creditor Confirms the Premiſſes, and 
Purſues the Duke on the Paſſive Title. It was eAlledeed for the Purſu- MM... 
er, That the alledged Payments could not be made boxa fide, becauſe the | 3 
Grounds of the Debt were not in the Hands of the Leggats, without . of 
which they could no more oblige the Marquis or Duke to pay, than an A. Hume 
ſigney producing his Aſſignation without the Bond, in which Caſe the Mauri 
Debitor paying, does it on his Perril. 2do. That Cloberbill had Artęſt- Ne 
ed, and in the Forthcoming the Marquis had Deponed, and eAviſandin Wii: 

therewith made, fo that being ſo Notably Interpelled, he could not pay, 


make Payment to another Party bong fide, which takes Place even as to 
the Duke, the Act being a judicial Contract. N 


Anſwered for the Defender to the Fir/?, That the Marquis could have 


no Ground to Doubt Mr. Hamilton's Right, to whom he had been in 
Uſe to pay before, nor could he have any Reaſon to ſuſpe& that Mr. Ha-. 
milton had conveyed the ſame Subject to any other, having already Aſſign- 
ed it to the Leggats, and ſo was ſtill in boza fide to pay to them, till ano- 
ther Right were Intimate; for otherways at every Payment, the Cre- 


To} 


ditors whole Progreſs muſt be produced to the Debitor. 
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To the Second, eAn{wered, That the Arreſtment was Preſcrived, be- 
ing laid on in eArz70 1695, and the Marquis his Oath taken in 1697, but 
nothing thenceforth done in it; tho? the Act of Parliament requires 
arreſtments to be Wakened every Five Years, otherways to Preſcrive 
in Ten Years. 

Replyed, That no Preſcription could here take Place, becauſe of the 
{viſandum taken with the Marquis's Oath in the Forthcoming, after 
which there can be no Preſcription, except that of 40 Years. 

Duplyed, That tho? in that Caſe there needs no Wakening, even after 
the Year, yet that does not hinder Preſcription to take Place, if the 
Cauſe be not inſiſted in within the Time appointed by Law. 

It was Separatim alſo eAnſwered for the Defender, That it is of little 
Import, whether the Arreſtment be Preſcrived or not, ſince the Subject 
i; ſelf was not Arreſtable, ſeeing it had been given as an Aliment to Mrs. 
Jean Douglas during Life by Decreet of Privy Council. 

Replyed for the Purſuer, That Aliments are rately given to Wives in 
Prejudice of lawful Creditors: But the Decreet of Aliment bearing, 
(That it was given becauſe the Husband had left the Wife in a Starving 
Condition) how ſoon ſhe returned to, and was mantained by her Huf- 
band, the Aliment ceaſed ; Therefore after the Husbands Return, at 
taſt after the Wites Death, the Payments made to him by the Marquis, 
an in no Senſe be ſaid to have been on account of the Wifes Aliment : 
Nor are his Recepts and Diſcharges relative to any Aliment : Nor can 
the (aid, that theſe Payments after her Death were in Satisfaction of the 
aliment for the Years ſhe lived and got no Payment; ſince the Decreet 
f privy Council overturns that Argument, ſeeing Aliment was given 
ca uſe her Husband had left her Deſtitute, therefore when ſhe returned 
o be Mantained by him, her Aliment ceaſed. X 

Daplied for the Defender, That the Decreet of Aliment gave the Wife 
Right during Life: So that whither the yearly Payments were made 
her ſelf or to her Husband; yet it could only be upon her Right as 
»1[tirute by the Act of Council; and if there was any of the Aliment 
nvplifred when Mrs. Doag/aſs Died, it would have belonged to her 
of Kin; and ſuppoſing the Husband might lay Claim to it, 
cauſe of the Preſumption of his having Aliment<d her, yet that could 
x ofno Uſe to this Purſuer; for the Husband's Claim to theſe Reſts 
ame only to exiſt upon his Wifes Death, for ſhe had the intire Right 
luring her Life; ſo that no Diligence of any of his Creditors preceeding 
he Time, could affect the Subject: So as either to hinder Mr. Hamilton 
imſelt ro uplift the ſame, or far leſs to put the Debitor in mala fide to 


Pay. 


The Lords found the 100 Lib. Scots yearly and the 
eAnnualrent of the 50 Lib. Sterling, eAppropri- 
ated by the Privy Council for Mrs. Hamilton 
her eAliment ; was not affeftable by eArreſtment, 
at the Inſtance of the Husband's Creditors. Aud 
alſo Found, That the eArreſtment could only affett 
the Bygones of the 100 Lib. yearly, and the eAn- 

33 zualrent. And alſo ſuſtained the Payments by the 
| Duke as made bona fide, in reſpect the eArreſt- 

=. H "of ment 


o 
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| ment was not renewed, nor any Diligence on the Ar 
WY gy 1 — 1 Arreſiment in is Father's Time againlt him, til cix 
mas Kenne ch. 3 after his Father 5 Payments : and u pon a reclaim. 
ing Hill and eAnſwers, the Lords adhered to their 
former Interlocutor as to the Payments made ly WM i: 
the Marquis, but remitted to the Ordinary to hear 
Partys Procurators upon what was mutually re. 
preſented, in relation to Payments made by the | 
/ : | 
Roberton, Clerk. 
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L 17th December 1714. J 


Strachan of Glenkindy, 


AGAINST 


Dumbar of Gravgehill. 


HE Deceaſt Grangehill, by his Bond of Proviſion in Favours cd. 

Mary Dumdbar his Eldeſt Daughter, binds to pay to her, her Heirs} 

Sc. (ſecluding Aſſigneys) Sooo Merks after her Marriage; 

and in Teſtament, Names certain Friends, by whoſe Advice his Chi dren 

{who were then Minors ) ſhould be ordered. With Conſent of theſe; 

ſhe having entered into a Contract of Marriage with Sutherland of K;imi-l 

nit), they aſſigned the apparent Husband, his Heirs, Ac. to the {aid} 

Sum, and he transferred the ſame to Glenkind); And it being controvert-l 

ed what the Import of the Words, (ſecluding eAſſigneys ) ſhould be, 
even tho? there were Children of the Marriage. 

It was alledged tor Grazgehill, That the Aſſignation could not be ful: 
tained, tho? in a Contract of Marriage, becauſe Aſſigneys were exprelly 
excepted in the Body of the Write. 

eAn/wered for Glenkindy, That ſuch Exceptions were only to be under4 
ſtood to ſeclude voluntar Rights to extraneous Perſons, and not legal Al 
ſignies, ſuch as the Husband became by the Marriage: For if it were 
otherwiſe, it would overturn the Deſign of the Bond, the Cauſe wherc4 
of rendered by the Father in the Preamble was, ( for his [aid Daughters] 


Ma 


creditable and honeſt Proviſion, and Settlement in the World ) by which! BY 
it's plain to have been the Father's Deſign that the ſaid Sum ſhould oo 
go to his Daughter Nomine Dotis. 8 11 

Replied, for the preſent Grangehill, That the Clauſe in the Bond was Ke” 
clear, ſecluding Aſſignies in general, and therefore there was no Ground} Beit! 
for the above Diſtinct ion. | * 

Duplied tor Glenkindy, That the above Interpretation was ſufficient!y! 1 
cleared by the Terms of Payment in the Bond, vis. The one Halt at the Ts 
Term of Whitſunday, after Expiration of Year and Day of the Marriage, Aab 
and the other Half at the next Whitſunday thereafter: So that the very! Riot 
Payment to the Wife made it belong to the Husband jure Mariti: And 8 


there being no Clauſe oblidging the Husband to re- imploy ( which the 113 

Father would have done if he had deſigned the Fee of the Money to 

have for ever continued with her Heirs ) he juſtly claims the yearly: 2 Sa] 
| | Annu- 


Lords of Council and Seſſion. 


Annualrents even after the Marriage, with as good Ground as the prin- 
cipal Sums, both being provided and payable in the ſame Manner, 


The Lords Found, That tho” the Bond of Proviſion to the 
Daughter ſecludes eAſſignies, yet that did not hinder 
her to Aſſign the ſame to her Hnsband by Contract of 
Marriage; and therefore found the Defender liable, aud 
repelled the *Defences, 


ne?” 


Actor Horn. 8 
Alter Se. 


Roberton, Clerk. 


DECISION XXIII. 


[ 17th November 1714. J 


Mark Drummond, and Mr. David Drummond his Father and 


Adminiſtrator, and Charles Learmont, 
AGAINST 


James Sinclair. 
H E deceaſt Charles Learmont being in the Year 1699 to go Abroad, 


of ſome Houſes in Edinburgh, for Pay ment of ſeveral Debts due to 
the A ſſigney and others, all contained in the Aſſignation: Which Aſſig- 


"WJ nation bears to be for 13 Years, and ay and while theſe Dcbts ſhould be 
"il paid, with Allowance of 5 Lib. Sterling of Yearly Salary. Shortly after 
* granting this A ſſignation and Factory, he grants a Bond of Tailzie in Fa- 
"I rours of Charles Learmont his Nephew and the faid Mark Drummond, 
liyf Tailzieing to them (failing Heirs of his own Body) the forefaid Houſes : 
WT \ hereupon, after his Deceaſe, they were ſerved Heirs of Tailzie, and in 
ery Implement of the Bond, Adjudged ; and now inſiſt, That either the Sub- 
AN ect may be ſequeſtrate in another Factor's Hands, whom the Purſuers 
ele would Name, and who would ſerve Gratis; or if Mr. Sinclair inclined 
" to continue, that the Lords would diſcharge the Continuance of his 
„Lala ry. | | 
* ee for the Defender, That the Right in Queſt ion being a Diſ- 
ul MW poſition granted ay and while he and the other Creditors were paid, 
W with a Salary for managing the Subject; therefore, as the Granter could 
. not remove him, or invert his Poſſeſſion, till the Debts were paid, ſo 
una neither can his Heirs of Tailzie, who are liable in Warrandice. 
„Kepled for the Purſuers, 1710. That the Right is no real Right, but 
* a naked A ſſignation to Mails and Duties with a Factory; and theſe ſub- 
tai da no longer than the Granter's Life: And tho' Heirs be liable in War- 
ae randice, yet that's only to be underſtocd according to the Nature of the 
oo Right; and ſo the Warrandice here cannot be ſaid to be Contraveened 
ay by the Heirs taking on them the Managing of their own Eſtates, 
to and Intrometting with the Rents after their Predeceſſor's Death, 
e which are indeed not aſſigned, and far leſs are they obliged to continue 
: a Salary to a Factor. And yet, 2do. They are willing the Rents be up- 


8 lifted 


makes an Aſſignation in Favours of James Sinclair of the Rents 
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liſted by a Factor, (for the Behoof of the Creditors, if any yet remain) 
whom they will find to ſerve Gratis. | 


The Lords Found no Salary due to James Sinclair from 
Martinmaſs Jaſt ; but allow'd him to continue his Py. 


Actor 1 ſeſſion, he finding Caution to C ompt to all Parties ha. 


Alter Hay. ving Intereſt, and to do Diligence: And in caſe if 
his Refuſal, Remitted to the Urainary to Sequeſirate, 
and appoint a Factor in common Form. * 


Gibſon, Clerk. 


DES N- AXE. 


Eodem Die. 


Janet Crawfurd Lady Dalegles Elder, 


AGALTMNSI 


John Cramſurd now of Dalegles, and Margaret Cuningham his 


Mother and Tutrix. 


HE Lady Dalegles Elder, by her Contract of Marriage, was In. 


feft in Liferent of the One Merk Land of Nether Farain alias Rig- 


foot ; and there being a Moſs called, Fardin Ms, which lies 
betwixt the ſaid Land, and the One Merk Land of Dalegles, but Con- 
tigue to both; the Old Lady contends, That the ſaid Farain Moſs is Part | 
and Pertinent of N*ther Fardin her Jointure Lands; and Dalegles her 
Grandſon, contends 1t to be Part and Pertinent of the One Merk Land 


of 'Dalegles. 


eAlleaged for the Lady, 10. That the very Name of Fardin N. 
ſhows that Piece of Ground to belong to Nether Fardin. 240. The fame} 
appears from the Thing it ſelf, ſince otherwiſe there would be a very 
odd In quality betwixt the Rents of the two ſeveral Merk Lands; the 
Rent of Dalegles being betwixt 3 and 400 Merks, and the Rent of 
Fir dia Moſs 70 Merks, and the Remainder of Nether Fardia but 110 
Merks ; ſo that Dalegles will be above a Third more than Nether Fardin, 
comprehending Fargiz Moſs, and Three Times as much as the Remain- 
der, wanting Fardin Moſs : An Inequality too great to be preſumed be- 


tween Neighbouring Tenements ot the fame Valuation. 


eAnſwered to the Fir/t, That the Lands of Nether Fardin are alſo cal- 
led Rigfoot, and ſo Denominate in the Lady's Contract; whereas there 
is another Room not Literented by her, which is called Over Far din, allo} 
Contigue to the Moſs in Queſtion: So that if any Argument can be 
drawn from the Name, it would more Naturally apply to the Over Far. 
din, which till keeps the Name of Fardin, than to Nether Fardin, which 
has alſo another Name. To the Second, eArſwered, That the Diſparity | 


| betwixt the Rooms can be no Argument; otherwiſe the Purſuer, to 


make an Equality, might contain not only the Moſs, but the Third 
more of Daleg/es : Since, even tho' the Moſs were joined to Nether * 
Fardin, by the Purſuer's own Computation, the Lands of Daleples | 


would be Double the Rent thereof; and it two Neighbouring ork : 
nh, Lands 
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Lands could differ ſo far, the ſmall Additi * 
afford no Argument. 7 it ion of the Rent of the M 


ofs can 


The Lords Found the Lands of Fardin Moſs ix Contro- 


h 
r- 1 verſy, to be Part and Pertinent of the Lands 06 
Beſwel Nether Fardin, alias Rigfoot ; wherein the Purſuer 


is Infeft in Liferent. 
Gibſon, Clerk. 


DECISION XXV. 


L 15th December 1714, J 


James Me Donald in C omrie, 


AGAINST 


Jobn M Donald Glover in Fortreſe. 


Illiam M*Donald having granted Diſpoſition of ſome Burrow-Acres 
in Favours of James his Brother; he thereupon Intents Redy- 
tion of an Heritable Bond granted by the ſaid common Debitor 
in Favours of John M*Donald: And it being Anſwered for Jobz, That 
the Diſpoſition being Two Sheets, was Null, as not being ſigned at the 
ſuncture, and nothing written upon the laſt Sheet but Words of common 
stile. He Replied, That no Statute required the Sideſcribing of Writs ; 
and tho? in the Act 96, allowing Securities to be written Book. ways, one 
Clauſe ſays, Providing that if they be written 'Book-ways, every Page be 
marked and ſigned, as the Margins were before; yet this does not infer 
an eſtabliſhed Cuſtom to Sideſcribe : Becauſe, 190. It is not enough 
that an Act preſume barely the Cuſtom of Sideſcribing, to make it the 
Rule; but it muſt alſo preſume that Unſideſcribed Writs are Null, 
which this Act does not, but only preſumes that Margins were ſigned 
before ; which Cuſtom will not infer a Nullity in a Writ not Sideſcribed, 
till it can be ſhown by a conſtant uniform Run of Deciſions: Nay, One 
or Two in ſuch a Caſe would not ſuffice, the Law being, Quod fre- 
guenter in eodem Controverfiarum genere ſervatum fuit, L. 1. C. Qu. ſit 
Long. Conſuet. far leſs then can even a conſtant Courſe of Deciſions inter 
ſo heavy a Penalty. — 5 5 
Duplied for the Defender, That certainly in General an Unſideſeribed 
Security of this Kind muſt juſtly be thought to be no Security; becauſe 
not given under the Hand of the Granter, ſince nothing above the laſt 
Sheer of a Security Unſideſcribed can be ſaid to be ſo given: For ſo it 
were in the Power of any Perſon, to prefix what he pleaſes to a Man's 
Subſcription, and bind him thereby. 240. This Neceſſity of Sideſcri- 
bing is eſtabliſhed by inveterate Cuſtom, and the Knowledge of every 
Perſon proves the Fact and Cuſtom, tho? Facti, in this Caſe, needs no 
other Proof, 3tio. Tis evident from the abovecited Act of Parliament, 
where not only the Words quoted by the Purſuer are ſet down about 


| the Middle of the Act, but the laſt Words of it are, Declaring ſuch Writs 
to be & valid and formal, as if written on ſeveral Sheets battered and 
I /2ned on the Margin, according to oy preſent Cuſtom ; Where Cuftom is 

| proven 


ſold it to Lind, it was in Roberton's Name. 


* 


the 


—— 


24 —Decifemns of 


proven witha Witneſs; for if the one be valid and formal, the other 
muſt be invalid and informal. And doubtleſs long and uniform Con. 
ſuctude is the beſt adviſed Law, and Qu Uſus approbavit, Ic. For 
tho? Deciſions be good Proofs of Cuſtom, yet inveterate uncontroverted 
Cuſtom mult be better; becanſe, if the Thing had not been contro. 
verted, Deciſions thereon had been needleſs. . 


The Lords ſuſtained the Nullity, That the Diſpoſition 

produced by the Purſuer, as his Titie in this Preceſ, 

Adtor Geo. 23 was not Side/cribed; the Writ being granted and not 
Alter Arch. Hamilion. S Sideſcribed on the j iniug of the Sheets, after the «At | ; 
of Pa liament eſtabiiſhing the Cuſtom of Sideſcrilim A. 
the Joiniugs. A. 


— — 


— — — 


Mackenzie, Clerk, * 


DECISION XXVI. er 


Dith January 1715. J 


Henry Ecclis and David Craigie Merchants in Edinburgh, 


AGAINST 


Hilliam Roberton Vintner in Holy-Rood-Houſe. 


: 7 H E faid William Roberton having employ'd John Lind Couper in 
Leith, to choice and ſend up to him two Hogſheads of Wane; | 

Lind accordingly chooſed one of them, in the Cellar belonging 

to Henry Ecclis and David Craigie, which they thereupon ſent up to] 
Roherton. Thereafter the ſaids Merchants having acquainted Roberta 
that they had ſent him a Hogſhead of Wine, which Lind had bought on 
his Account; he told them, That he had employ'd Lind, but knew not 
from whom he had got the Wine: Whereupon Roberton goes with them] 
to Linda's Houſe, where Lind told him, That one of the Hogſheads was! 
got from the Purſuers, in Preſence of Mr. Ecclis one of them, and ſe- 
veral others; but gave no expreſs Order to Roberton to pay them. Ne. 
vertheleſs ſometime thereafter Lind draws a Bill upon Roberton for the 
Price of both the Hogſheads, payable to James Murray Merchant; 
wherewith Roberton having acquainted the Purſuers, and certify'd them, 
That if they did not ſeitle the Matter with Lind he would accept the 
Bill: Accordingly, after 3 Months Delay, he accepted, and thereaſter 
paid the whole to Marray. But Mr. Ecclis and Craigie inſiſt againſt 
him till. as liable to them in Payment of an Hogſhead : And that, | 
120, Becauſe a Couper is only employ'd as a Proxeneta or Broker, 
for Taſting and Chooſing Wine, which the Merchant himſelf ſells to the 
Vintner. Nay, by the Cuſtom of all Trading Nations, obſerved by 
Sraccha de Mercatura, Brokers are prohibited to deal for their own Be- 
hoof in theſe Subjects in which they uſe to procure for others. 240.1 
Lind in his above Declaration, ſays not that he bought the Wine from 
the Purſuers, but that it belonged to them, and therefore he is to be 


conſidered only as a Nuncius or Servant. 3tio., Tho' Lind had really : 
bought the Wine himſelf, yet his above Declaration evinces, that if they (ella 


. * 

— 8 
1 

Fa 
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eAn/wered for the Defender, To the Et, That the Aſſertion is w ith- 
out either Authority or Reaſon: For as it's Arbitrary for any Man to 
grarify another, by buying any thing upon his own Credit, and giving it 
to his Neighbour at the tame Price: So it were rediculous to cut off 
Coupers, from the common Priviledges of Mankind: And in our 
Prattce, Coupers do trade for their own Behoof; nay, by the Law of 
the Burgh, they mult be Burgeſſes and Gild, and conſequently are inti- 
tech ro Merchandize. To the Second and Third, eAnſwered, That the 
imple Declaration that the Wine belonged to the Purſucrs, could never 
iter, That the Defender thereby, became liable to them; for one would 
think, it Lia had intended any ſuch thing, he would have drawn a Bill 
upon the Defender to the Purſuers, as he did to James Murray: And 
ing not do'ie it, it's clear that he acted not as a proxenet, but judged 
himſelf bound for the Price. 240. The Defender never having agreed to 
become the Purſuer's Debitor, and thus remaining ſtill Debitor to Liad, 
wich whom only he Contracted, he did optima fide thereatter accept 
of his Precept, and pay it to Murray accordingly; ſpecially oonſidering 
bis Delay for Three Moneths to accept, and his deſiring them in the 
Interim, to do ſomething in the Matter, with Certification that he 
behooved otherwiſe to accept: So that it is plainly imputeable to 
themſelves, that they did not either adjuſt the Matter withLizd, and 
Harra), or ſecure the Price in the Defender's Hands by an Arreſtment. 


. The Lords found, That the Payments made by the De- 
fender to Murray ) Lind's Order, were made bo- 
Actor Robert na fide, and that the ſame is relevant to aſſoilzie, 
1 8 unleſs the Purſuers offer to prove by the Defende:'s 
Oath, that he promiſed to pay them, or that Lind 
ordered the Defender to pay them, and that he ac- 
Zuieſced. 
Roberton, Clerk. 


DECISION XXVII. 


[18th January 1715. J 
Thomas Main Merchant in Linlithoow, 
AGAINST 


James Maxwel Merchant in Glaſgam and others. 


T Homas Main as Creditor to Robert Simſon Merchant in Stirling, hav- 
ing arreſted in the Hands of the Keeper of the Weighouſe of Glaſ< 


ow, Ten Hogsheads of Tobacco, as fold by James Maxwel to Simpſon's 
Wife. Ina Proceſs of Furthcoming, The Proof of the Sale was the 


Weighouſe book, wherein it was ſet down, that James Maxwel weigh- 


ed to Simpſon's Wife Ten Hogſheads: But in the ſame Book it's mark- 
ed the next Day, that James Maxwel cellared the ſaid Ten Hogſheads 
upon his own account. And alſo it ſtands marked in the ſame Book, 
chat thereafter Maxwel removed the ſaid Ten Hogſheads, and paid the 
Jccllarage. 


12 The 
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The Lords having found this was a Sale, whereby the Property was 


transferred to Simpſon: This oblidged Maxwel to have recourſe toanother nk 
Topick, vis. That Simpſon at the Time was Inſolvent, broke very ſoon 80 
thereafter, and that it was Fraudulent in him to induce Maxwel to this 0 
Sale, and truſt him the Price; and thereby gave Acceſs to his Creditors 

to arreſt, which was ſufficient to reſcind the Vendition ; and for prov. me 
ing Simpſon's Inſolvency, Maxwel produces a Diſpoſition Omnium box. | wh: 


rum granted by him to his Creditors, The Debts being all contraGtcy | 
before the Sale of the Tobacco. 


The Debate having reſolved in theſe Two Queſtions, 190. Whither 1 
Maxwels being induced by Fraud to ſell the Tobacco be relevant to re. r 
ſcind the Sale? 240. Whither the above Diſpoſition, and other Admi. MW * 


nicles do prove the Fraud ? 

It was eAlledged for Main, the Arreſter 1120, That he having duly af. 
fected the Goods, the Property whereof the Lords found was conveyed to 
Simpſon, any Alledgeance of Fraud ariſeing from Simpſon's Inſolvency, | 
was but perſonal, and could not affect Main, who was not partaker of it, 
knew nothing of Simpſon's Circumſtances, and duly affected the Goods 
by his Diligence: That this was conſonant to the % Pauliang, | 
which was only perſonal; and to our Statute 1621, Whereby Parchi/er;} 
zowiſe Partakers of the Fraud, are ſecure. a2do. There was no ſufficicnt | 
Proof that Simpſon was Bankrupt, he was a tradeing Merchant at the 
Time, and continuing to Trade thereafter; and that this would be a1 
bad Preparative to unſecure Purchaſers, or Creditors uſing lawful Dili. 
gence for affecting their Debitors Means, if ſuch latent Circumſtances $ 
{ſhould cut off their Property. | | 

eAnſwered for Maxwel, To the Firſt, That this preciſe Caſe is al. 
ready ſolemnly determined by the Lords 22d. December 1680, Printe 
contra 'Pallat ; where eA: thur Udney having ordered Pallat Merchant in 
Bourdeanx, to ſend him Three Tun of Wine, he accordingly loaded it; 
bat hearing thereafter that Udzey was like to break, he wrote to bis! 
Correſpondent to receive the Wines from the Skipper, and not to drliver# 
them io Udney ; Magnus Prince Udney's Creditor arreſted the Wines in 
the Ship. In the Competition between Prince and Pallat, The Lords WM + 
found, That the Wines being delivered to the Skipper upon Udney's Order, Mons 
the Property became his, but found it relevant by his Books or Oath, that ¶ the 
his Devts exceeded his Eſtate the Time he gave the Order, to annul the tan 
Contract of Vendition: By which Deciſion Fraud is expreſly found a ſuf-WM the 
ficient Ground to annull the Sale. Nor is there any Deciſion ſince, alter- 152 
ing it. 240. There are alſo good Grounds in Law for this: For when aW ner: 
Perſon is Doloſe induced to Contract, which is termed Dolas dans Cau- Ned : 
Jam Contractui, this renders the Contract Void, (the Fraud impeding M L 
the Conſent ) and conſequently the Property could not be conveyed by he 
a void Title. And as to what was alledged anent a Third Party, who So R 
not particeps fraudis, it is as certain that what Exception is competent of a 
againſt the Author, is likewife competent againſt the Aſſigney or Succeſ-WAnr 
ſor: For tho' Fraud be perſonal as to the penal Effects of DamnageWtion 
thence ariſing, or (for the Benefit of Commerce) when one Purchaſes Rel. 
Movcables bona ſide for a true Price; yet it's another thing where there 
is no Purchaſſer, but a prior Creditor, who did not lend his Money up- iter 
on the Proſpect of theſe Goods, being in his Debitor's Poſſeſſion, only 

ar- 


* 
* 
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arreſts for his Debt, for he cannot be in a better Caſe than his Debitor. 
do the Favour of Commerce does not come in here, to make an Excep- 
ton from the common Rule. 

To the Second, It was Anſwered, That the Diſpoſition by it ſelf, was 
more than Enough to prove the Fraud, ſince therein he diſponeth his 
whole Effects in fo far as they would go, for Payment of his Debts. 


The Lords found the Defence, viz. That Maxwel 

was induced by Frand to ſell the Tobacco, relevant 

Graham for Main, to reduce and annull the Sale. eAnd found the 

3 1 0 Fraud proven by Simpſon's Aſſignation to the ſaid 

Jp Maxwel and his other Creditors: eAnd therefore 
preferred Maxwel to Main the Arreſter. 


Roberton, Clerk. 


DECISION XXVIL 


Eodem Die. 


Children of Baillie Smith, 


AGAINST 


The Earl of Winton. 


N. this Debate as mentioned, the Firſt of December 1714, The Lords 
having found the Earl liable to refound the 100 Lib. Sterling ad- 
vanced by the Baillie to Sir Walter Seton, but having given no An- 

wer as to the Annvalrents thereof, tho? alſo libelled; The Children 

now apply for theſe alſo to be decerned for, and that. | 

Becauſe the Money was advanced upon the Earls account; Wherefore 
t ought to be refounded cum omni Cauſa; this being the natural Effect of 
Money expended in Negotii geſtioue, that the Advancer be fully reimburſ- 
ed, ſince it's Contra bonam fidem locupletari cum alterins jactara. 

Anſwered for the Earl, That Lſuræ non Debentur niſi ex pacto vel 
Lege. 

Replied for the Purſuers, That that Rule admits of ſeveral Excepti- 
ons, where Annualrent is allowed for Damnage and Intereſt. Thus in 
the Caſe of a Cautioner's paying for a Principal, where the Principal 
ſtands bound for the Intereſt after the Cautioner's making Payment, tho? 
the original Bond did not bear Annualrent, as was found 4th December 
1629, Laird of Cockpool, contra Johnſton, which is founded upon the ge- 
teral Principle, That a Mandatarias or Negotiorum geſior is to be refound- 
ed cum omni Cauſa. | | 3 

Daplied for the Defender, That the Deciſion adduced did not meet 
the preſent Caſe, Since there, the Annualrents are due facto by the Clauſe 
Wo! Releif; whereby the Principal ſtands bound to relieve the Cautioner, 
JW of all Coſt, Skaith and Damnage, under which the Annualrent of the 
Annualrent paid by him, is comprehended ; ſince for the moſt Part Cau- 
toners are oblidged to borrow Money upon Annualrent to pay for the 
Releif of their Cautionry. 


Addor Falconer. The Lords eAſſoilliea from the eAunualrents. 
Alter Horn. c 5 Gibſon, Clerk. 
K D E- 


— 


— 
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DEGI1STTUO N XA: 
Eodem Die, Inter Eoſdem. 


N the foreſaid Action as mentioned 3d December 1714, Where 
the Lords found, the Salaries due to Baillie Sith for his Service, 
preceeding the laſt Three Years before Citation 1n this Proceſs, pre. 

ſcrived quo ad modum probandi, the Purſuers Reclaimed. And 

eAlledged, That whatever might be faid as to the firſt two Years, 
whereof the Accompts are fitted; yet as to the ſecond two Years, 
whereof the Accompts are not yet cleared, there could not be the leaf 

Ground for finding the Salaries for theſe Years preſcrived, ſince theſe 

came plainly to the Caſe between Sir David Nairn and the Dutcheſs f 

Balcleugh: For the Accompts not being cleared, the Salary due at that 

Time, can never be looked upon as preſcrived. 


Anſwered for the Defender, That tho'a Salary for theſe two Years, might 


be claimed when the Purſuers come to Compt for the Baillies Intromiſſi. 
ons; yet that is not the preſent Caſe, which is a Purſuit for a great many 


Salaries alledged due, which Law preſumes to have been paid: And the 


moſt the Purſuers can urge is, That the Lords would reſerve the Conſi. 
deration of the ſaid two Years Salaries, till they be called to Compt for 
their Father's Intromiſſions: 
ed to claim Payment of theſe, than the other various Claims : 
preſumed the Factor intus habet to pay his own Salary; and 't is a Piece of 


Noveltry to demand Payment thereof, otherwiſe then by an Action of} 


Exoneration and Compt and Reckoning. 

Replied for the Purſuers, That the Point came very well here to be 
Decided: For if theſe two Years be due, and are preſerved from the 
Preſcription, then there is Place for an Action for them. The Speciality 


in the Caſe of Sir David Nairn and the Dutcheſs of Bucclenugh conſiſted in | 
this, That Preſcription could not be objected againſt Sir David, in re. 


gard he had been an Intrometter, and was bound to Charge and Dil- 
charge himſelf, and ſo could not ſeperat the Salaries from the Accompt, 
which in effect is an Interruption of the Preſcription. Indeed the Purſu- 
ers could not hinder the Earl to Anſwer nk 

were ready to ſubject themſelves inſtantly to Accompt for theſe two 


Years; but if the Earl will not Anſwer, as he may, and admit the 


Compt and Reckoning, there is no Reaſon, why. this Article of Salaries 
may not now be claimed by way of Action. 


The Lords found, Preſcription can take no Place in 
any eAction of Compt and Reckoning for the ſaids 


two Tears Intromiſſions, but that the ſame may 


I 
be allowed as eArticles in the Diſcharge : But 


Actor Falconer, 
$ their Lordſhips upon hearing Parties next Day, 
reſtricted the 100 . libelled of yearly 


Alter Horn. 


Salary for the two Tears not aotounted for, to $800 
Merks Tearly. | 


— 


Gibſon, Clerk. 
DE. 


Before which Time, it's no leſs ill found. 
For it's 


dabetis, and therefore they 


* 
—yBv 


Lords of Council and $ eſſion. 
DECISION XXX. 


OL 19th January 1715. J 
M Doual of Freuch, and Captain Alexander Stevenſon, 


AGAINST 


Sir Jobn Rutherford and his Lady. 


| N a Ranking of the Creditors of Hackbyrn, there being produced 
| a Diſpoſition in Favours of William Cairucroſs, (to which Sir John 

Rutherford has Right by Progreſs) granted by Hachlurn, of his 
Lands, £9c. under Reverſion, and for Security not only of 2495 Lib. 
acknowledged due at granting; and which he obliges himſelf to pay 
betwixt and the 8th of June 1679, but of all other Sums due by Hack- 
barz to him, or which thereafter might be due and addebted to the ſaid 
Cairucroſs, or whereunto he had Right, or he or his Heirs might there- 
after have Right by whatſoever Manner of Way upon which he was 
Infeft, zd January 1675. There was alſo produced for Stevenſon an 
Heritable Bond and Infeſtment, dated 3d February 1679, and another 
Heritable Bond and Infeftment produced for Fullarton of Dreghorn, da- 
ted the fame Day with Cæirucroſs, viz. the 3d of January 1679: Which 
Infeftment is confirmed in 1689, and is now in the Perſon of M. Doual 
of Freach, who has alſo procured a Charter of Confirmation of the 
whole Rights in his Favours. 

Stevenſon, whoſe Infeftment was lateſt, inſiſts in a Poinding of the 
Ground in Jaue 1679, where Cairncroſs and Dreghoru compear, and 
plcad Preference upon their Rights; and during the Dependance Dreg- 
on procures his Charter of Confirmation: But Stevenſon's Right being 
made publick by his Citation againſt the Tenants, and the Dependance 
of the Proceſs before the Confirmation, there is a Decreet in his Favours 
Extracted upon his Preference. 3 4 

Cairncroſs having thereafter by Backbond reſtricted his above Sum to 
1100 Lib, does, after the common Debitor was Lapſus and Dead, pur- 


3 caſe in certain perſonal Bonds due to other Creditors, and now in the 
) Wkanking inſiſts for Preference even as to theſe alſo, and that by Reaſon 
o ef the above Clauſe of Reverſion. 


It was eAlledged for the ſa ids other Creditors, That their real Rights 
having ſuperveened before any Acquiſition of the perſonal Rights, there 
was a Medium Impedimentum, which hindered the Debts Perſonal at that 
ix Time to become Real; ſpecially conſidering that their Saſines were not 
15 Wooly on Record, but Intimate, and Cairnucroſs's Right rendered Litigi- 
ay YÞus before his acquiring the perſonal Debts. EET 
it Anſwered for Sir John Rutherford, That his Claim is fupported by 
ay, Law and Form, and all analagous parallel Inſtances ; ſince there is no- 
ry thing more uſual, than for Parties to give Wadſets Redeemable, for Pay- 
oo ment of a ſpecial Sum, and of all other Debts which ſhould afterwards 

be owing before Redemption: Nay, *tis uſual for Parties engaging tor 
one another to take Heritable Bonds of Relief, not only for all under- 
aken by them, but wherein they {ſhould afterwards engage: Which 
I | K 2 general 


— 
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general Clauſes have always before 1696 been found effectual. And 
there is no Medium Impedimentum here, ſince Sir John's Right was origi. 
nally Excluſive of the Competitors, who were Certiorate by the Records, D 
that all Sums to which Cairucroſs might have Right, would certainly 
exclude them: So that they cannot complain who contracted with a = 
Party fo diſabled, ſeeing Scire debebant Conditionem ejus cum quo con. 15 
traxerunt. a 

Replied for the Creditors, 1mo. That Cairncroſs his Right was mol: * 
ſuſpicious and enſnaring, deſtruct ive to Commerce, and tending to ren. 
der our great Securities by the Regiſters altogether looſe and uncertain; 
For, by this Clauſe the Creditors do indeed ſee that their Debitor owey 
a certain Sum, whereof they take their Hazard, knowing the Eſtate 
will pay both that and theirs, for which they ſecure themlelves by in, 
teftment, and render the ſame Publick ; but what other Sums may bg 
latent betwixt their Debitor and other perſonal Creditors, no real Cre. 
ditor can, or is obliged to know. 240. If ſuch a Clauſe be ſuſtained, the 


Debts which could never Claim any Preference, yea Debts not in rerun A 
Natura, when other Creditors Rights were exiſting, ſhould by mc com 
Accident, that another Creditor had a Right in Security with ſo amyl: Th 
a Clauſe, through the Coming in that other Creditor's Perſon, be Tran. Dre 
ſubſtantiate, and hecome Real and Preferable; which is a manifeſt Ab. Thin 
ſurdity and Injuſtice, tending to the Overthrow of all our Securities. mb; 
The Lords Found Cairncroſs' Right is not preferable f dir a, 

8 gs theſe Debts, which were not in his Perſon the Tim be de 
ty e that the other Creditors, Stevenſon and Fullartony Jem 
their Infeftments were made publick, 2 

Roberton, Clerk. ine 

DECEISLON NN == 

Eodem Die. ; lor 7 

Jobn Gordon Merchant in Rotterdam, Dela 


AGAINST 


Sir Archibald Campbell of Clunes. bar 


Aptain George Campbell grants Bond for 2473 Lib. Scots to Jou ine 
Gordon, wherein he as Principal, and Sir «Archibald Campbell and Mer 
Colin Campbell of Bogboll, as Cautioners, are bound conjunctly and 

ſeverally. The Bond is dated in May 1704, and payable at Whitſunday 
1705, and Martinmaſs thereafter, by equal Portions. Gordon and Steu- 
art his Truſtee coming to inſiſt againſt Sir Archibald, for Payment ol 
the Bond 1» ſoltdum. 

It was eAz[wered for Sir Archibald, That conform to the Act 1695 
the Bond was Null as to him the Cautioner, it being more than Seven 
Years ſince granting. | 

Replied tor the Purſuers, That the Act could take no Place in this 
Cate, becauſc long after granting the Bond, and after both Terms of 
Payment were palt, Sir Archibald wrote a Letter to Steuart, dated in 
May 1710, wherein he aſſures him of Payment againſt Martinmals 
then next, aud entreats the foreſaid Delay: Which Letter, imports a py 

| ing 


there 


* 0 
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ſing from any Priviledge he could found on, by vertue of the Act of 
Parliament, | : 

Duplied for Sir Archibald, 1mo. That the Bond it ſelf, by elapſing of 
the Years, is utterly void, and the Cautioner free, unleſs he be bound 
by ſome complete Diligence, or other Deed that can ſubſiſt by it ſelf. 
240. The Letter is relative to the Bond, and promiſes Payment in the 
Terms of the original Cautionry ; which becoming void, the Letter does 
in the ſame Manner ceaſe to be binding, as if the Principal had paid the 
Debt. And it is abſurd to imagine, That an Acknowledgment of the 
Debt in that Manner ſhould perpetuate an Obligation, which Law has 
made void, upon the Creditors negleQing to do Diligence, 3tiv. The 
Letter is writ 12 Months before the 7 Years expired, and there remained 
ſix Months, in which Diligence might have been done after the Term to 
which the Delay was ſought, which excludes all Ground of Suſpicion, 
and juſtifies the Defenders founding on the ACt. 

Triplied for the Purſuers, 1m0. That the Letter, if it imports any 
Thing, does doubtleſs imply Sir eArchibald's paſſing from any Right 
competent to him as Cautioner, and undertaking the Debt as Principal, 
and an Obligation on him to pay the Sum, without the Benefit of any 
Exception that Law might otherwiſe Indulge him, For if it import any 
Thing, it muſt be a Corroborative Security; and certainly a Perſon Cor- 
roborating another's Bond, would not have the Benefit of this Act. 240. 
dir Archibald can plead no other Priviledge from the Act, than could 
be deſired by a Perſon who had become Cautioner in a Bond ad certum 
Tempus ; and yet *tis agreed on by Lawiers, That if ſuch a Perſon be iz 
nora intra tempus illud Conſtitutum, tho? that Time is elapſed, he will 
nevertheleſs continue obliged in the Terms of his Cautionry, Mora per- 
tetuante Obligationem : Which is plainly Sir eArchbald's Caſe, ſince the 
Act of Parliament, allowing Cautioners to be purſued within 7 Years, 
ſtates them in no better Caſe than if they had obliged themſelves only 
ſor 7 Years; therefore Sir Archibald having wrote a Letter demanding 
Delay, and promiſing Payment, which is plainly to be ia mora, he per- 
petuate the Obligation, and continues bound, notwithſtanding the 7 
Years are elapſed. | | a 
| The Lords Found the 7 Tears Preſcription by the eAFt 
of Parliament 1695 doth in this Caſe run, not from 
the Date of the Bond, but from the Date of the 
Leier. | | 


Actor Geo, Ale. 
Alter Dun. Forbes. 


Mackenzie, Clerk. 

DECISION XXXII. 

Eodem Die. | 
The Magiſtrates and Council of Peebles, 
rl AGAINST 

Murray of Crmgulty Younger. 
Uring the Dependance of a Declarator of Commonty at Cringilty's 
Inſtance, againſt the Magiſtrates and Council of Peebles, for de- 
( claring his Right of Commonty upon the Lands of Hamilton, 
ing there being à Complaint given 1 by the Magiſtrates of Battery, com- 
5 | | mitted 


— 
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_” 


An.. 


mitted by Cringiltie upon the Perſon of one Wylie a Weaver, Burgeſs 
of the ſaid Town. 

It was eAnſwered for Cringilty, That the Complaint in no Manner 
fell under the Act of Parliament, becauſe Wylie was neither Purſuer not 
Defender in the Cauſe; the Act (which is 19. Parl. 14. Ja. VI.) bear. 
ing preciſely, Gif it ſall happen, either the Defender or Perſuer to flat 
or wound to the Effuſion of Blood, or otherwayes to invade ane of them an: 
other. By which it is plain, that none can come under that Acc but ei. 
ther Purſuers or Defenders, and who are Nominatim as ſuch in the Sum. 
mons; for ſo it further bears, eAfter the raiſing of Summonds or Precepts, 
and lawful Execution thereof: So that Purſuers and Defenders Names 
muſt be both in Summons and Execution, and it is their Perſons only 
that are protected by the ſpecial Guard of the Law. 240. The Statute 
is to a high Degree Penal, and therefore ſtrictly to be Interpreted : And 
to alledge, That by citing of Magiſtrates, every Burgeſs is virtually} 
Cited, is indeed to bring on a heavy Penalty by Implication, contrary to 
the Nature of all Puniſhments of Crimes. | 

Replied for the Complainers, That Wylie being a Burgeſs, and having 
Houſes in the Town, is as properly a Defender in this preſent principal 
Proceſs as any other; nor are the Provoſt and Counſellors conveened in 
this Proceſs, under any other Quality but as Co-burgeſſes: And Wie 
is not only Virtually, but in a Manner Nominatim cited, the Council be 
ing cited as repreſenting the Community, whereof Mie is one; fo that 
he is really Nominatim cited, ſeeing conſtat de Perſona. 

Duplied for the Defender, 1m0.. That however every Burgeſs has 
a Conſequential Intereſt in that which belongs to the Community, yet 
certainly the direct Right belongs to the Collective Body repreſented 
by the Magiſtrates; but every particular Burgeſs is under a diſtin 
Conſideration from the Collective Body: And therefore, if the Commu 
nity be Purſuer or Defender, it does not follow that every Burgeſs is { 
too; and therefore cannot be brought under Penal Laws, which concern 
Purſuer or Defender as ſuch : For if this were, then every Burgeſs mult 
be cited in Actions purſued againſt a Town, which was never fail 
2do. If this were ſuſtained, there could be no Equality in the Caſe : For 
it cannot with any Reaſon be alledged, That if Wylie, who is not called, 
had been the Aggreſſor, that therefore he made the Community loſe the 
Plea ; which ſhows, that really in the Caſe of a Community there are] 
hardly habile Terms for this Act of Parliament. 3tio. The ergumentum 
ab incommodo is invincible ; for this ſhould oblige every Perſon that has 
an Action againſt a Community to know every particular Member, and 
every Purſuer to know all Perſons who may claim any remote and con- 
ſequential Intereſt in the Cauſe. 


The Lords found the Complaint not relevant to infer the 
van, Sir u. Penalty of the act of Parliament anent Batteries 
Sir Je. Naſwyth, during the Dependance of a Proceſs ; and therefore 

aſſoillied from the Complaints © 


D E. 


— 
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DECTETISLIUN XXATHE 
L 21ft January 1715. J 
David Couper Maltman in Perth, 


AGAINST 


The Sheriff-Depute of Perth. 


| Complaint being given in to the Lords by David Conper, ſhew- 
ing, That he being purſued before the Sheriff of Perth, and ha- 
ving preſented a Siſt upon a Bill of eAdvocation before any Inter- 
locutor ſigned in the Cauſe, yet the Sheriff-Depute refuſed to ſtop 
Procedure. Ee | | 
eAnſwered for the Sheriff. 1920. That the Interlocutor was pronounced 
before intimating the Sift ; and the ſigning of Interlocutors is no new 
[udicial Act, fince it may be done out of Court. 2do. *Tis known to 
be the Cuſtom of all Inferior. Judges, to decline admitting Advocations 
ter Sentence, whether ſigned or not. 3io. It being the laſt Seſſion 
Day, the Court was up ſome Time before, and the Bill preſented in the 
Clerk's Chamber, when the Depute was examining Witneſſes. 470. All 
produced was a Siſt, before the Expiration whereof the Interlocutor was 
not ſigned ; and tho? done thereafter, it was warrantable, unleſs the ex- 
ede Advocation had been intimate before ſigning the Interlocutor. 
Replied for the Complainer to the Firſt, That tho? the pronouncing 
ſentence is the Act of the Judge; yet it is not Act or Sentence till 'tis 
writ out by the Clerk, and ſigned by the Judge, fince Forma dat eſſe 
Ret : Thus 15th December 1708, Houſton contra Lord Roſs, a Decreet in 
abſence of the Admira/ was found Null, becauſe not ſigned, tho? by the 
Cuſtom of that Court ſuch were not in uſe to be ſigned, but only entred 
nto the Diet Book: And therefore the Act of the Judge being intrinſi- 
ally Null when the Advocation was preſented, it was unwarrantable 
to cauſe write out and ſign the Interlocutor ; which was the Thing 
that gave Being to the Sentence, and therefore inferred Contempt. To 
the Second, That the Cuſtom of Court ought not to free the Sheriff 
the rom Damage and Expence, tho? it may free him from a Fine. For every 
are Man is liable in Reparation, when his Fact occaſions the Damage, whe- 
umi ther the fame be Culpable or not, and that upon the Head of Natural 
has Equity, as in the Caſe of Lex «Agqrilia. To the Third, That it appears 
andi by the Inſtrument produced, that the Advocation was intimate 
on- the fame Day the Decreet was pronounced, while the Sheriff was ſit- 
ting in Judgment. And whether this was a ſecond Diet of the Court 
itting the ſame Day, or a Continuance of the former Sederunt in which 
the Decreet was pronounced, does not import ; for at Preſenting, the In- 
terlocutor was neither writ out by the Clerk, nor ſigned by the Judge. 
To the Fourth, That, 1mo. The Contempt was in not admitting the Ad- 
vocation when preſented. 2do. The eAdvocation being preſented the laſt 
Day of Court, the ſigning the Interlocutor in the Vacance was an Ag- 
gravation of the Contempt. 3tio. The Decreet bears Date the ſame 
Day whereon the eAdvocarion was preſented; nor was the Deliverance 
| L 2 ſigned 


nnn . 
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ſigned before Preſenting ; and the Preſumption being that it was ſigned 
the ſame Day, it follows it was ſigned after Preſenting. 


—— . 


The Lords Found it unwarrantable in the Sheriff to have 


refuſed the Sift of eAdvocation, tho it was preſented 


Actor Graham, 


ly in the eAfternoon of the laſt D his Cie; 
Alter Fleming. l 5 ſt Day of his Sitting, 


. the Sheriff and his Clerk being then Officiating : But 
ſuſtained the eAnſwer, That the Sift expired betere 


ſubſcribing the Sentence, ſufficient to free the Sheriff 


from any further Penalty than the Expence of the 
Complaint, 


DECISION XXX. 


Eodem Die. 


Colonel John Erskine, TOES. 


AGAINST 


Sir George Hamilton. 


N the Competition betwixt theſe Parties about the Lands of Tullialay, 


the Lords having, by Interlocutor of the 17th of February 1914, 


which is marked with the whole State of the Caſe in the printed 


Journal of that Seſſion) Found Sir George Hamilton's Poſſeſſion a ſeribe- 


able to the Preference in the Decreet 1682, grounded on the Earl of KA 


cairdin's Diſpoſition in 1678, until Sir George founded on his other Rights] 
rt that Diſpoſition, and that he did found on his other Rights 
for ſupporting that Diſpoſition in the Month of J 170: ; and there. 
fore found him accountable ſince the ſaid Month of July 1701, and tht! 
his Poſſeſſion and Intromiſſion ought ro be imputed to extinguiſh thel 
ſaids ſeparate Rights accordingly. Upon a Reclaiming Bill given in this) 


to ſuppo 


Day by Sir George, and eAzſwers for the Colonel, 


The Lords eAdbered to the former TaterJocutors and! 
Delwverances, finding Sir George accountable for bis 
Intromiſſions ſince the Month of July 1701, ad hund 
effectum only, for extinguiſhing his Rights, but mt 
for Repetition of Superintromiſſions , and refuſed the 


Colonel Erskine. 
Alter Graham. 


Ro. Dundaſi 8 


Deſire of the Petition accordingly. 
Mackenzie, Clerk. 


DECISION XXXV. 
Eodem Die. 1 
William Toung in Alloa, 
AGAINST 


Margaret irvine, and Jobn Anderſon her Husband. 


A Contra of Marriage in common Form having paſt betwixt heli 
in Familia of her Father) and a 

Penalty of 100 Lib. Scots adjected thereto ; the Woman dee f 
l 5 arries 


ſa ids Parties, (the Woman being 


— 
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Marries another Perſon, whereupon the Man inſiſts for the Penalty 
zzainſt her and her Husband. 

eAnſwered, That this Contract imported no more but a Reſolution, 
which re integra may be receded from; ſpecially ſince Matrimonia debent 
ſe Libera. 240. She being a Child iz Familia, the Contract was contra 
bowos Mores. ztio. No Diligence is competent here for implementing 
the principal Contract, far leſs then for the Penalty, ſince acceſſorium ſe- 
quitur ſuum Principale. | 

Replied 1mo. That the Contract was an actual Obligation to Solem- 
ze, and the Penalty comes in Place of Performance, to which the 
purſuer has Right Nomine Damn, and Nemini admittendum eſt Confilium 
mtare in alterius prejudicium. 2do. The Contract bears, That ſhe is 
bliged to Marry with Conſent of her Parents. 3tio. In the like Caſe, 
Margaret Jamiſon contra Robert Sheriff, The Lords decerned for the 
Penalty. 

Duplied, That ſince Res is ſtill integra, no Penalty in ſuch a Caſe can 
e inſiſted for; ſince that were to act in fraudem Legis. 2do. As to the 
Deciſion founded on, there was no Deciſion as to the Contract it ſelf, 


ut only as to the Deſignation of the Writer and Witneſſes, as is evident 
tom Forbes's Collections. 


The Lords Fund the Anſwers and Duply relevant to 
Elide the Libel and Reply; and therefore AMfoillied 
the Defenders. = 


a 


Roberton, Clerk. 


DECISION XXXVL 


Eodem Die. 


Catharine Wardlaw and her Husband, 


AGAINST 


Sir George Maxwel of Orchardtoun, and Maxwel of Cuil 


H E deceaſt Jean Wardlaw, at her Marriage with the deceaſt 
Maxwel of Cuill, gets an Obligement from Crchardtoun, and ano- 
ther from her Husband, to pay her 20 Lib. Sterl. apiece Yearly after 

ler ſa id Husband's Death; and ſhe ſurviving him, makes a Teſtament 

Llreland, leaving the Bygones of theſe Annuities to Catharine Wardlaw; 

nd the Probate of the Teſtament bears it to have been ſubſcribed in 

reſence of Three Witneſſes, whereof Twoare Women, One of whom 

ſcribes by initial Letters only. n 
Catharine coming to purſue the Repreſentatives of Orchardtoun and 

vl, it was Alledged for them, That the Teſtament was Null, as to any 

fe& in Scotland. x10. Becauſe Women cannot be ſuſtained Witneſſes 

l Scotland; yea, non conſtat that they are ſuſtained in England. 240. 

ecauſe the principal Teſtament was not produced, but only an Iriſh 
rit of Adminiſtration, which is not ſubſcribed by any Perſon. 
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es *1n/wwered for the Purſuers to the Firſt, That the Law and Cuſtom 
eg each Place muſt regulate, as = the Solemnities requiſite in _ 
„ bing, 


—— 
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bing, at leaſt with reſpe& to Moveables; and that ſuch is the Cuſtom 
of England is notour, and needs no Probation. To the Second, That the 


Teſtament produced was Authentick, from the Records of the Dioceſs 
where the principal Teſtament was probated; which was all that poſſibly | 
could be had in this Caſe, ſince the principal Teſtament behooved to be 
as a Warrant for the Probat in the 
Clerk's Hands: So that the Purſuers behooved either to quit their Claims 
in Ireland, or leave the Principal there. But the Probat produced ha. | 
ving the Seal of the Office appended, and being atteſted by the Clerk, | 
as our Saſines are commonly atteſted by Notars; it has all the- Requi- 


probated in Jrelaud, and muſt ly 


ſites of a formal probated Writ. 


Replied for the Defenders, That tho? it were probative, yet it cannot | 
be a Title in Scotland, unleſs the Purſuers had applied for a Cor firmation 
of the Goods in Scotland, as the Lords found, 25th February 1637, RI 


contra Ferch. 


Duplied for the Purſuers, That tho? this were true as to Adminiſtra. 
tions ab inteſtato, which can indeed go no further than the JuriſdiQionl 
of the Granter; yet the Adminiſtration here proceeding upon the Ded 

funct's Teſtament, it may be confirmed in any Judicature, with refpea 
to all the Defunct's Goods. This, in the Caſe 16th February 1627, Law 


contra Kelſo, the Lords ſuſtained A & ion at the Inſtance of Lawſon, upory 


the Title of Executrix, Nominate by her Husband in a Teſtament con 


firmed at London. And as to the Deciſion objected, the Speciality thercoff 
was, Thar the Executrix confirmed in Ez2/and was compearing, and ref 


nounced to be Executrix ; and therefore the Lords found Neceſlity of 4 
new Confirmation, 


The Lords ſuſtained the Teſtament Libelled on, 45 4 lf 
ficient Title in this Proceſs, the Purſuers confirninſ 


Actor Boſwel. © 
before Extract. 


Alter 1a, | 
Dalrym ple, Clerk, ö 
DECISION XXXVII. 
Eode m Die. | 


Dundaſs of Breſtmiln, 


AGAINST 


The Repreſentatives of Murray of Skirling, 


3 LF, | % | | : 
N this Proceſs, as remarked 14th December 1714, Breſtmiln nol 
tounds upon another Clauſe in the Contract 1662, ſubſequent to thi 
Clauſe irritant, vis, That if the Price to be obtained therefore exte 

to more than the reſtricted Sums of the Creditors, and the «Annualrent 


for the Time, ( viz. of the Sale) then the Superplus of the Price is to M 
applied to Sir James's other Creditors. And alledged, That the Deſig 
plainly was, in caſe the Redemption ſhould not be uſed, then the Land 
ſhould be ſold by the Creditors, and the Price applied for their Payment 
in the firſt Place, and the Superplus for Sir James's other Creditors : Bl 

| | nd 


Obj 
oth. 
Ot V 


COi\ 
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— 


— 


not, that theſe Creditors by vertue of their expired Legals, ſhould carr 
off the Eſtate, or whole Price thereof, more than ſatisfied their Debts; 
An wered for the Repreſentatives, That that Proviſion was only in 

caſe Sir James made uſe of the Power given him by that Contract, 7. e. 

ſhovid fell the Lands within the Four Years; and by his not making uſe 

of that Power, the Creditors only returned to their own Place, but did 

not get an expreſs Title to ſell; for that they needed not: So that the 

Clauſe was only calculat for the Event, in caſe Sir James ſhould ſell the 

Land himſelf, Nay, Otherwiſe this were to make the Contract have 

Fact alter it is Void and Null, it being incongruous to ſay, that it 

ſhouid be Void and Null as to all Effects betwixt Skirl/izg and the Con- 

tratters, and yet ſtand effectual as to the Credi:ors not contracting. 
Replied for the Furſuer, 1 hat by the Clauſe irritant, the Contract is 
ror to be Null, fince it only ſays, ( That then and in that Caſe this pre- 
ſent Reverſion ſhall ewpire and be Void, Ec. ) but the EfcR ot the Irritan- 
cy is, That the Reverßon was to be Null, and that the Creditors were to 
he ve Power io ſell, and the Contract to ſubſiſt as a Diſcharge of the Re- 
ver ion in Favours oi the Creditors Conctratte:'s, and as an Obligation upon 
thera, to apply the Super plus of the Price in Favours of the otherCredicors. 
2e Lurds, ix Conſideration of the above Clauſe in the 
Contratt 662. ſulſegueut to the Clauſe, irritant, 
Found, That Breſtmiln, by vertue thereof, hath Right 
| Aﬀtor Rhe; Dun. to aſſect the Superplus Price in the Hands of Lieu- 

Bit. iter ir James > * f * . 

Najmyth & Spatiſwood. ) te na General Douglaſs bi Heirs, after the re- 
ſtriated Sum, in the Contract are ſatiiſie d aud paid; 
together with the eAnnualrents of the ſame. 

Dalrymple, Clerk. 


DECISION XXXVIIL 


James Ham lion Writer in Elinburgb, 


AGAINS LE 


The Creditors of Orbiſton, and Hamilton of Dalxiel. 


TT Aikinſaw having diſponed in Favours of the Deceaſt Sir James 
1 24 Hamilton, which faillicing by Deceafe, to the deceaſt William 
Hami tun of Orbiſion his eldeſt Son, an A ppriſing of the Eſtate of 
O» biſton; Sir James having deceaſed before William, and James Hamilton 
the ſecond Son being to ſerve Heir to his Father Sir James, there were 
Objections made againſt the Service by the Laird of Dalzze}, and the 
other Credirors of Will:am, and the Creditors of James Hamilton the Son 
of Williamalſo Deceaſt, as being jealous, that by ſuch a Service all the Debts 
contratted by Hilliam would fall to the Ground, and all Diligence done 
avainkt him be unhinged. The Queſtion being therefore, Whether the 
Eſtate Difponed by MWalkinſhaw, was after the Deceaſe of Sir James, veſted 
in the per ſon of William his Son, without the Neceſlity of a Service? And 
if Wiliam was Fiar ? Or if the Eftate was iz hereditatejacente of Sir James? 
It was. eAlledzed for Dalziel and the Creditors, 1 mo. That Since 
Milliam, by the Subſtitution and 2 and uſing the Dene, 
| 7 "0 
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became to have the Right and Benefit of the Diſpoſition ſettled in his 
Perſon, it was ſufficient to exclude the Service; becauſe, if the Diſpoſiti- 
on belonged to William, there could be no Service as Heir of Proviſion to 
any other but to him therein; and conſzquently the Service preſt by the 
Purſuer as Heir of Proviſion to Sir James in that Right, could not take 
Place. 2do. In caſe of Subſtitution in perſonal Bonds, the Right, with- 
out any Confirmation, belongs to the ſubſtitute ; and tho? there be not 
a par ratio, where Saſine has been in the Perſon of the firſt Acquirer, yat 
where the Right has remained but a perſonal Right in the firſt Acquirer 
(as this Diſpoſition did with Sir James) the Parity of Reaſon ſhould make 
the ſame Law in perſonal Rights, as in moveable Debts. J3t:0. If it 
ſhould be ſuppoſed the Diſpoſition contained A ſſignation to the Mails 
and Duties to Sir James, and after his Deceaſe ro Hilliam; Or an | 
Obligment of Warrandice to Sir James, and after his Deceaſe to 
William; then doubtleſs William, after his Father*s Deceaſe, could with. 
out Service have purſued for Mails and Duties, or charged on the 
Warrandice if incurred. Or if Walkizhaw had granted an Obligement 
to renew the Diſpoſition to Sir James, and after his Deceaſe to M illiam, 
certainly William would have had Acceſs toa ſummar Charge on ſuch an 
Obligment without a Service; and if in ſuch Caſes Wiliam would have had 
a direct Intereſt without a Service, there can be no Speciality that could 
oblige him to have a Service before he can uſe the Precepts and Procurato- 
ry; for it being a Right, he muſt either be Fiar of All, or Fiar in no Part, 
_ eAiſwered tor James Hamilton, 1m. That Sir James being the only | 
Fiar and principal Contracter, and Milliam only a Subſtitute to him, the 
Right could not be fully eſtabliſhed in the Perſon of William without a | 
Service; conſequently it remianed iz Hereditate jacente of Sir James, and | 
ſo might be carried by his ſurviving Sons Service to him. 2do. No Ar- 
gument can be drawn from Bonds to Rights of Lands; for tho? for the 
Eaſe of Creditors, and the ſmall Conſequence of ſuch Rights, and their 
being deſigned to be but Temporary, Cuſtom hath introduced that | 
Bonds ſhould be tranſmitted without any Neceſſity of a Service; yet it's } 
otherwiſe in Land Rights, which are framed to endure to Perpetuity, | 
and to ſtand on Record. Belides, That both Superior and Vaſſal having | 
conſiderable Intereſts, theſe could not be diſtinguiſned nor kept clear, if 
the Progreſs were not very diſtin in the Writ; Whereas in Bonds, 
the Superior, even where Infeftment is taken, has very little Intereſt. } 
3tio. Without a Service William could have had Right to none of theſe 
things: Becauſe Obligments of Warrandice, and Obligments to renew 
Diſpoſitions of Lands, are but a kind of Acceſſories, and are inſeparable | 
from the principal Right, and ſo muſt be tranſmitted the ſame way, unleſs | 
ſuch Obligements be on ſeparate Writs : But then it will make nothing 
to the preſent Purpoſe, becauſe ſuch Obligements make no Part of the 
Conveyance of Land Rights, nor are ſubſervient to connect the Progreſs. |} 
It was further eAlledged for the Creditors, That there was no Neceſ- 
ſity for William to have been ſerved in order toconſtitute him Fiar after | 
his Father's Deceaſe ; becauſe the Propinquity is inſtructed by the Right 
it ſelf, and ſo needed not be cognoſced. 
Anſwered for the Purſuer, 1990. That the Propinquity is likewiſe aſ- 
certained in all Subſtitutions, where the Subſtitutes are Nominatim called, 


ſup- 
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* * 
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ſuppoſing there were 15, Degrees; for the Propinquity of the laſt, is juſt 
as much inſtructed as of the Firſt, where all Nominatim called, and no. 
thing falls to be Cognoſced but the Faillure. And there's no Reaſon 
why the Faillure of 14. muſt be cognoſced more than the Faillure of One : 
Beſides, That the Service is a Solemnity, and Modus adeundi, which Law 


has fixed upon: And there is ſomething more to be Cognoſced than 
the Propinquity and Faillure. 


The Lords Found, That the Eſtate diſponed by Walkinſhaw, 
was not after the Deceaſe of Sir James Hamilton, fully veſti- 
ed and ſettled in the Perſon of the Deceaſt William Hamil- 
ton, without the Neceſſity of @ Service; and therefore al- 
lowed James Hamilton the Purſuer his Service to be re- 
toured, with this Proviſion, that before retouring, the ſaid 
James Hamilton gave an Obligation, to the following Im- 
port, viz. That notwithſlanding of his ſaid Service, the 

Actor Robert Eſtate of Orbiſton, and what elſe he can ſucceed to by 
4 oy vertue of the ſaid Service, ſhall be Hable and ſubje& ac- 
cording to the Extent and Value thereof, to all the true 

and lawful Debts and Deeds of William Hamilton his 
Brother elder of Orbiſton, and James Hamilton Junger 
thereof his Nephew ;- and to the Diligence thereon, ex- 


grauted in Favours of James Hamilton of Dalziel. 
Roberton Clerk. 


DECISI ON XXXIX. 
zd. Janwary 1713. J 


Mr. John Ferguſſon Miniſter at Aberbrathwick, 


AGAINST 


The Magiſtrates and Council thereof. 


H E faid Minifter ever having been in uſe ſince his Admiſſion in 
auno 1699, and his Predeceſſors for many Years before, to get 
Payment of $0.Merks from the Town, for his Houſe Rent; U 

od their withdrawing Payment in 1712, intents Proceſs againſt them 

therefore: Where | 

It was eAnſwered for the Defender, That tho? out of perſonal Kind- 
neſs they had paid to the Purſuer and his Predeceſſor the Sum libelled, 
yet there was nothing could compel them thereto, and his Poſſeſſion was 
but precarious, and without any Title, ſince by the Decreet of Plat the 

Town is neither burdened with Gleib or Manſe, and the greateſt Part of 

the Lands, in and about the Town, being eAbbot Lands. The Act of 


Parliament James Sixth Parl. 12. Hf 16. burdens the aAbbot Lande 


with Gleib and Manſe, where there was none formerly, before they 


can come to the Towns Burrow-roods, Which is all their concern in the 
Place, 


N | | Re- 


cept the Gratuitous or Death. bed. debtis, Debts or Writs © 
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| Replied for the Purſuer, That Thirteen Years Poſſeſſion being ac. 

knowledged by the Defenders; the ſame is a ſufficient Title for things 

of that Nature; it being truly a Part of the Miniſter Stipend. 

The Lords Found, That the Purſuer proving his and his 
Predeceſſors Poſſeſſion, and being in Uſe to receive 
from the Town yearly the Sum libelled, as the Stipend 
and Rent of a Houſe or Manſe to him, and them, 4; 
Miniſters of the Town, for more than Thirteen Tears, 
ſubjected the Town in Payment thereof for "Bygones, 


and in Time coming. 
Alexander, Clerk. 


DECISHO . 


(25th Januam 1715. J 


Robert Allan Merchant in Edinburgh, 


AGAINST 


The Earl of Lauderdale. 


AO Alan having Right by Progreſs, to a Debt due by the Deceaſt 

Duke of Lauderdale, purſues the preſent Earl as Heir Male and of 
Taillie by Progreſs to the ſaid Duke, for Payment. 

It was Excepted for the Earl, That he being only purſued as Heir Male 
and of Proviſion, the Duke of Lauderdale Heir of Line, ought to be firſt 
diſcuſſed. | 

eAnſwered for the Purſuer, That the Benefit only took Place, where 
the Heir of Intail could condeſcend upon the Heritage that fell to the 
Heir of Line, and which might be reached by Diligence. 

Replied for the Earl, That he could not fo condeſcend, yet the Heir of 
Line ought to be diſcuſſed : Becauſe, it's the Privilege of an Heir Male 
or of Taillie, that he is but liable ſecundario or in ſub/idium, and cannot 
be attacked for the Predeceſſor's Debt, except in the Event that the Cre- 
ditor cannot recover Payment from the Heir of Line; who is the Uni. 
verſal Succeſſor. Now altho* there were nothing to which the Heir of 
Line could ſucceed ; yet if he repreſent by S-rvice, ( which oſtimes hap- 
pens when there is no Eſtate) or by Behaviour, or if he ſuffer a Decreet | 
to go againſt him when Law fully charged; without renounceing : In |} 
all theſe Caſes he is liable to the Creditors, and muſt pay their Debts, 
tho? he ſhould not have a Six-pence by the Defunct; therefore the Heir 
of Line ought ſtill to be diſcuſſed, tho? no Eſtate were condeſcended on, 
to which the Heir of Line could ſucceed. TY ; 

 Dauplied for the Purſuer, That if the Order of Diſcuſſing were re- 
quired, even when no Heritage is condeſcended on, to which the anterior 
Heir might ſucceed, then Creditors ſhould be put to unneceſſary Delay, 
Trouble and Expence, if in the Event there is nothing to be affected, to 
which the Heir of Line could ſucceed, and the Priviledge Law gives 
to the Heir Male, is ſtill upon the Suppoſition, that is there a Subject 
which may be affected, the very Import of the Word ( Diſcuſſing ) im- 
plying it: For to diſcuſs, is not only to procure a perſonal, but to affect a 


Subject according to the Nature of it; and where there is none ſuch P 


— 
PP 


Actor Robert 
Dundaſs. WL 
Horn, g 
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be condeſcended on, *tis impoſſible this Diſcuſſing can take Place. And 
of this Opinion is the Lord Stair, & 21. Tir. Heirs, where he poſitively 
aſſerts rhe Exception of the Order of Diſcuſſing, will not be {uſtained, 
unleſs the Defender condeſcend on an Heritage, to which the anterior 
Heir might ſuceeed. | ; 

Triplied for the Defender, That there is this other Reaſon for Diſcuſ— 
ſing the Heir of Line, that he being the univerſal Succeſſor, and the 
Heir of Proviſion, with reſpect to him, quodammodo a Creditor, the Heir 
of Line is preſumed in Law to have the Inſtructions of the Payment of 
the Debt, if any be; and likewiſe to know the Object ions or Defences 
that may be competent againſt the Debt, which the Heir of Proviſion is 
rot preſumed to know, where there is an Heir of Line either Entred or 
at may Enter; and the Heir of Line in ſuch Caſes is always held to 
Repreſent, until he Renounce, | 

Quadruplied for the Purſuer, That that is not the Reaſon of Diſcuſ- 
ng; the true Reaſon lying in the Prerogative of the Heir-Male, Taillies 
being underſtood to be made for the Preſervation of Families, and the 
are accounted as Creditors, with regard to the Heir of Line: And as 
when the Heir of Line had renounced all, and that there was a total 
ind univerſal Taillie, he is not preſumed to have the Keeping of the 
Writs, ſo this is alwiſe ſupplied by a Diligence of Exhibition, if the 
Hcir-Male think fit to ſeek it; and the Benefit of Diſcuſſing competent 
oa Cautioner is not founded upon this, That the Principal is preſumed 
o be Maſter of the Inſtructions of Payment, and to know beſt the De- 
knces againſt the Debt: But is founded upon the Nature of a Cautioner's 
Stipulation, qui pro alio fide-jubet ; and fo is only ſubſidiarly liable, and 
be may renounce the Benefit. 
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Afor Sir at. “ The Lords ſuſtained the Condeſcendance of an Eſtate to 


MYirgle, . : g 
bs LI which the Heir of Line may ſucceed. 7 


Mackenzie, Clerk. 


DECISION XII 


Houflon Younger of That-Ilk and his Lady, 


AGAINST 


Sir Jobn Shaw of Greenoc f. 


HE now Sir Job» Shaw ſtanding publickly Infeft in the Fee of 
the Lands of Greenock, without any Reſtruction, in Anno 1686, 
he and the deceaſt Sir John his Father, in March 1700, in a Con- 
rat of Marriage do 1 make a Taillie of their Eſtate, and grant 
rocuratory for Reſigning the ſame in Favours of Sir John Younger, and 
e Heirs-Male to be procreate of .the Marriage ; which failing, to his 
ounger Brothers ſucceſſive ; which falling, to Mrs. Margaret Shaw Pur- 
wer, and her Heirs, Oc. There are alſo prohibitory and irritant Clau- 
5, De non alienando, & non * Debitum: Which Contract is 

2 | Re. 


52 by Deciſions of the 


Recorded in the Regiſter of Taillies, The younger Brothers having de. 


ceaſed without Iſſue, and the Purſuer ſtanding next in the Taillie, pur. | 


ſues for Exhibition thereof, that the ſame may be Recorded in the Books 


of Seſſion for Preſervation of the Principal, becaule Principals are not | 


left in the Regiſter of Taillies. a 
eAlledged for the Purſuers, That whoever has Intereſt in a Writ, whe. 
ther Immediate or Remote, has Intereſt in the Preſervation of it, and 
for that Purpoſe may have it Judicially Exhibit, and put into the Publick 
Repoſitory : Nay, this might be urged even in a ſimple Subſtitution, 
tho? alterable by the Fiar; for it is nor enough to ſay the Writ may he 
Revoked, ergo it ought not to be Exhibit, for the very Way of propon. 
ing that, ſhows it is ſtill a ſubſiſting Writ : But in the preſent Caſe the 
Rule is more firmly eſtabliſhed, where the Heirs of Entail are only | 
Liferenters; and it Sir Joha have the abſolute Power of diſpoſing of it, 
the Exhibition and Regiſtration will not in the leaſt diminiſh his Right; 
ſpecially ſince it's already publiſhed by his own Deed : So that it is not 
like an undelivered Writ. This is founded in the Civil Law, where the 
Remoteneſs of the Right does not hinder this Intereſt ; for every Con. 
ditional Right not purify*d, is a remote Right: But ſo it is, that by the 
Common Law, All Subſtitutes, Legatars, Ede Commiſſarii, &c. Yea, they 
who were ſuch ſub Conditione tantum, had Right to this Action, and for 
which the Prætor propoied a * Interdict, De Tabb. exhibend. and 
is further cleared from L. 2. Pr. f. Quemad. Teſt. aper. Tabularum Te. 
flamenti Inſtrumentum non eſt unius hominis h. e. here dis, Jed uni verſorim 
quibus quid illic adſcriptum. Yea, in L. 1. 6 11. F. de Tabb. exhib. 
it is expreſly ſaid, That Interdictum de Tabulis exhilendis aa omnem on. 
vino ſcripturam Teſtamenti ſive per fectam, ſive imperfettam, etiam deletan, 
pertinet; and a remote Heir ſubſtitute is like a Heres, or Legatarius jub 
Conditione. And thus 'tis ſaid in L. 3.4 14. f. De Talb. Exhib.&9 |; jub 
Conditione legatum ſit, quaſi conditione exiſtente ſic eſlimandum eſt; ne 
compelli debebit, ut ſe reſtituturum caveat quiquid conſecutus eſt, fi conditin 
defecerit. By which, notwithſtanding the Condition, he had the Inter! 
competent to him for Exhibition. The like in our Practice where there} 
is no immediate Right, but a Spes only: As in the Caſe of a Tutor in} 
Law againſt a Tutor-dative, who was in the Poſſeſſion of the Pupils 
Writs, 15th December 1664, Fork contra Loudon; where the Reaſon is 
given, vis. That it might not be in the Power of the other to Embazle. 
As alſo in the Caſe of a perſonal Creditor, obſerved by Spoti/wood, 34} 
July 1635. who, in order to an Appriſing, was allowed to purſue Exhi- 
bition of an Heritable Bond due to the Debitor. | 
eAnſwered for the Defender, Imo. That he was neither bound to 
Exhibit nor Regiſtrate his own Writ, unleſs the Lords ſhould find, That 
the Purſuers have a ſufficient Intereſt to inſiſt in ſuch an Action: For in 
every Exhibition the Defender is allowed in the firſt Place to diſpute the 


Jus perſequendi, before he can be decerned to take a Day to Exhibite ; and 


the very Nature of the Thing requires it, otherwiſe Sentence would pals 


in the Concluſion, without allowing Parties to examine the Premiſſes. 
2d0. The ordinary Caſe of Decerning to Exhibit, reſerving againſt Deli-J 
oubt concerning the Nature. and} 
Circumſtances of the Writ : But here the Purſuers Libel upon a Writ of a 
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particular Tenor, and the Defender admitting the Tenor to be as Libelled, 
ſays, he cannot be compelled to Exhibite, tar leſs to Regiſtrate. 3 0. 
The Defender founds on the Nature of Property, and therefore the Writ 
called for being his proper Evident, he cannot be compelled to do any 
Thing in relation to his own Property (of which he is Liber Moderator 
£5 eArbiter) at the Inſtance of a Party, who does not (in this Argument) 
fay that he has no Power to diſpoſe on the Subject at his Pleaſure. 4to. 
Actio eſt jus perſequendi in judicio quod nobis Debetur; therefore the Pur- 
ſuer's Title muſt appear before an Action can be ſuſtained, particularly 
in caſe of Exhibitions. Thus L. 19. F. ad exhib. Sed quidam Conſuluit, an 
wh efrcere hæc actio ut rationes adverſarii ſibi exhiberentur, quas exhi- 
eri magni ejus intereſſe eſt. Reſpondet, Non oportere jus civile calumni- 
ari, neque verba captari, ſed, qua mente quid diceretur animadvertere 
mvenire, Whence *tis plain that Men are not to be diſturbed in their 
poſſeſſions or Property, but where there is a peculiar Title. As to the 
Inter diff de Tabb. exhib. that Iuterdict concerns not the Law of Scotland ; 
for with us there is no ſuch Recognition, nor Solemnity of Seals to Sub- 
criptions required, as gave Riſe to that Interdict anent Teſtaments a- 
mong the Romans. Belides, that the Interdict relates to Writs only that 
have been left by a Perſon deceaſed. But this Act ion is like Exhibition 
of a Teſtament while the Teſtator lives. 

Replied for the Purſuers, That the Caſes widely differ; for a Teſta- 
nent, while the Teſtator lives, has no Being, has conveyed no Right ; 
whereas a Contract of Taillie Regiſtrate, has once given a Right, revoke- 
able or not, is not the Queſtion. And as to the Things being the De- 
rnder's Property, Oc. theſe are Jura or Exceptiones differende in dire- 
tum judicium, (i. e. the Purſuer's ſpecial Concluſion) re izterin exhibert 
uſa, L. 13. $ 13. ff. ad exhib. And as to the other Laws cited, the 
Purſuer's Intereſt is evident and ſtill permanent, and muſt be fo, hac 
ite pendente, during which Time the Defender can innovate nothing to 
their Prejudice; ſince tenetur & qui Dolo deſiit poſſidere ; whether their 
Title be ſo ſtrong as to force the Regiſtration, 15 a Queſtion only diſpu- 
able after Exhibiting. The Purſuer's Intereſt being clear, the Reaſons 
br exhibiting the Principal are, 1. That the Extract from the Re- 
cord of Taillies does not anſwer the Intent of this Action, becauſe the 
ame cannot ſatisfy in an Improbation ; and every Perſon that has Inte- 
reſt ina Writ, has Intereſt to be ſo Maſter of that Principal, as might 
anſwer any ſuch Proceſs if intented. 240. Another Reaſon is, The Dif- 
iculty of making up Tenors if it ſhould be loſt, and the Purſuers prevail 
in this principal Proceſs; nor matters it tho? they give no Reaſons of 
their Fear of an Improbation, or loſing the Paper, ſince preſtat iut acta 
jura ſervare quam Poſt vulneratam cauſam remedium querere, 3tio. A 
Third Reaſon is, That the only Remedy of proving the Tenor in ſuch 
A Caſes, vis. Inſtrumentary Witneſſes, Cc. may be diſappointed. 


The Lords Found the Defender ought to Exhibite, reſer- 

Ador Sir 58 ving all Defences againſt the Regiſiration, or to any 

Hugh Dalr Oe. other Legal Eff ect, as accords. h 
8 | Mackenzie, Clerk. 


- 3 DE. 
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DECISION XU. 


Eodem Die. = 

Mr. Alexander Seton Chyrurgion, 4 

but 

AGAINST 3 

Sir Alexander Seton of Pitmedden, his Father. by 


Ohn Hamilton, as Aſſigney on Truſt by Joh» Seton, purſues Mr. Aer. den 
ander eAuchmoutie for 10000 Lib. Scots, for which eAuchmontie had te 
obtained a Wadſet of Part of the Eſtate of Hie in his own Name; on: 

Hamilton, by his Backbond, was ob'iged to Denude in Favours of Joby Ml © n 
Seton and the Heirs of his Body, which failing, to Pitmedilen and the | 
Heirs of his Body. Thereafter, by a Contract betwixt the ſaid % 
Seton, with Conſent of Pitmedden, for any Right he had by being uh. 
ſtitute Heir, on the one Part, and eAuchmontie on the other Part; „h. 
moutie obliges himſelf to diſpone the Wadſet in Favours of John N 
and the Heirs of his Body; which failing, in Favours of any of Pi'med. 
den's Children, Pitmedden himſelt ſhould Nominate; and failing of ſuch} 
a Nomination, to Pitmedden and his neareſt Heirs whatſomever : With! 
a Clauſe, reſtricting the 10000 Lib. to 10000 Merks, in caſe Pit medden 
or his Children ſhould ſucceed. In Profecution of this Agreemeir, | 
Pitmedden nominates the ſaid Alexander Seton his Third Son, with theſe! 
Reſervations, 10. That the Annualrent during eAlexander's Minority? 
ſhould belong to the Father. 240. That the Father ſhould have Power! 
without the Son to tranſact the Wadſet ; and che Son, by verrue of the 
Nomination, was ſerved Heir of Proviſion to Joba Seton, but the Retour] 
carries to be with the Burden of the Clauſes and Conditions contained in 
the Deſignation whereupon it proceeded. Pitmedaen thereafter enters 
into a Submiſſion concerning the ſaid Debt, with the Duke of Gorabs, 
to the Lord Fountainball ; who by his Decreet-arbitral, de-erns Pitma 
and his Son to diſpone to the Duke the ſaid Right on Dumfermling's Eſtate, 
and the Duke to grant Security for 1000 Lib. Sterliug to Pitmeaaen in 
Liferent, and his ſaid Son Alexander in Fee, in io far as extended io 


I 


10000 Merks, and the reſt payable to ſuch other of Piteaden's Children ¶ Land 
as he ſhould condeſcend on, with what Qualities and Reſtritions he ¶ raiſes 
ſhould think fit. And both Father and Son accordingly grant a Diſpoli-M mate 
tion of the Right, and Alexander after Majority Ratifies the ſame; the havin 
Queſtion ariſing, Whether Pitmedden, by the Nature of his Grant, 28% Com 
having ſuch an Intereſt himſelf, might not only Name ſuch of his Sons conch: 
as he pleaſed, but under ſuch Qualities and Reſtrictions as he «4; 
thought fit. Auth 


It was eAlledged for the Son the Purſuer, That by the Contract be- the V 
twixt John Seton and eAuchmouty, Pitmedden had no real Intereſt in the Suſpe. 
Sum it ſelf, but only the Faculty of Nomination or Choice of one of his of the 
Children; So that any of the Children whom he ſhould Name, were the v 
immediatly ſubſtitute to the failing of Heirs of Joh» Seto»'s Body. 20. Conti 
By the Retour, the Purſuer is ſimply ſerved Heir of Proviſion to Jabn cauſe! 


Seton, both as to Principal, Annualrent, and Penalty, which was prod leaſt © 
cured? 
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cured by Pitmedden himſelf. ztio. Whatever way he did qualify his No- 
mination, which was a Deed of his own, yet he could not do the ſame 
contrary to Joh Seton's Deſtination. 

eAnſwered for the Defender, That the Peculium was not adventitinm, 
but Profectitium, becauſe procured from John Seton by the Father for 
good Services done: Beſides, That he had educated his Son, which he 
was not obliged to do to a Son who had 10000 Merks. To the Second 
and Third eAnſwered, 1mo. That the Decreet Arbitral is homologate by 
the Purſuers implementing it. 240. The Retour bears, to be at the Bur. 
den of the Conditions in the Deſignation whereon it proceeded ; and 
tie Deſignation containing the above Clauſes is narrated in the Diſpoſiti- 
on made by the Purſuer and his Father to the Duke : Which Conditions 
ſo narrated in the homologate Diſpoſition, afid in the Retour relating 
thereto, can never hereafter be quarrelled, for not being contained in 
the Contract with eAuchmonuty. Beſides, That John Hamilton had John 
Setou's Right ſtanding in his Perſon, when he denuded himſelf of the 
Truſt, and tkerefore might very well affect the Right whereby he de- 
nuded with a Reſervation of the Annualrents to Pitmedden. 


The Lords Found, That the Lord Pitmedden, had not 


Eons * 2 only a Power to make the Nomination of any of his 
8228 Sons he pleaſed, but likewiſe that he had ſufficient 


Right and Intereſt to qualify that Nomination. 
| Mackenzie, Clerk, 


DE CGISTO N XIA 


[ 25th January 1715. ] 


Broun of Mollance, 


AGAINST 
The Viſcounteſs of Kenmure, and others. 


H E Viſcounteſs of Kenmare, being infeft in Liferent in the Lands 
of Greenlaw, alledged by Mollaxce to be within his Barrony of 
Corſepatrick; and having begun to build a Corn-mill on the ſaids 

Lands, which might be prejudicial to Mollances Barron-mill there, he 

raiſes a Suſpenſion for ſtoping the ſaid Building, which was duly intt-, 

mate to her Ladiſhip, the Workmen, Overſeers, Sc. The Viſcounteſs 

having nevertheleſs proceeded to compleat the Mill; Mollence gives in a 

Complaint againſt her Ladiſhip, for Contempt of the Lords Authority, 

concluding the Demolition or Stoping of the Mill, Damnage, Intereſt, Oc. 
eAnſwered, 1mo. That it was not proven ſhe did tranſgreſs the Lords 

Authority, the Probation only being, that ſhe agreed for the Building of 

the Mill, and that Part of the Mill was finiſhed after the Time of the 


Juſpenſion, but it was not proven that ſhe did order the Continuance 
Jof the Building, and it was very poſſible the Servants might continue 


the Work without her Knowledge. 240. Eſto ſhe had known of the 


J Continuance, yet ſhe cannot be lyable to Mollauce for any Penalty, be- 


cauſe he yet had proven no Intereſt he had to quarrel the Building; and 
aſt of all could he crave the Demolition of the Fabrick, or Ron Bo 
O 2 Ills- 
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im 
Mills- going: Becauſe the Heritor, who has now a Right to what's built Juct 
on his Ground, is not called. And the civil Law had ſuch regard to : 4 
the Preſervation of any Building much more to a Mill) that it did _ 
not ſo much as allow ſolvere tignum furtivum ædibus, aut vineis junttum, | 1 


Neque vindicare, quod providenter, Lex effecit, nevel edificia ſub hoc pratex. | 
ta, Diruantur vel vinearum culturam turbetur, | 
Replied for the Complainer, As to the Defence of not ordering the 
Continuance, Thar the Alledgance was irrelevant, it being proven that | 
my Lady cauſed build the Mill, agreed with the Workmen, carried on WW « 
the Work in her own Name, Fc. and that the Suſpenſion was duly in. | 
timate both to her and them; Who anſwered the Notar, That they were 
but Servants, and what they did was by her Ladyſhip's Command: All 
which, (in Anſwer to the Alledgance anent the Heritors not being called) 
is more then ſufficient to infer the Concluſion of the Complaint, tho? | 
others had Right to the Property of the Mill, ſince they were at no E. 
pences in the Building ; nor in any worſe Caſe by demoliſhing that Part | 
of the Mill built after the Intimation, than they would have been in, had 
the Suſpenſion not been intimate: However an Intimation to the Work- 
men was ſufficient, as appears from, L. 11. f. de Oper. Nov. nut, 
which bears, Cuilibet enim intelligenti veluti fabro, Nuntiatum, infanten | 
& furioſum tenet. And L. 10. ff. Eod. Operis Novi Nunciatio in rem fit, aon 
in prrſonam. And Voet pon the foreſaid Title 9 6. ſays, Nec preciſe ei ip. | 
ſi, qui Novum Opus fieri curat nuntiatio facienda eſt, ver um etiam, abjente } 
Domino & Nuntiationis ignaro, eAiteri cuivis ſieri poteſt, qui nomine domi. 
ni eſt in re preſenti, ſive ſervus ſit, ſive faber vel opifex, ſive puer aut puella: 
So that whoever had an Intereſt in the Mill, the foreſaid Intimation was 
ſufficient for them all: However the Intereſt of a third Party is ju | 
Tertii to the Viſcounteſs, and cannot be a Defence for her Contempt. 
To the ſecond eAl/edgeance, That the Complainer had not inſtruRed his 
Intereſt. Replyed, imo. That this being a Complaint for conte mpt ot 
Authority, the Complainer is not obliged here to debate, what Right he 
has to the Mill, it being ſufficient for him to ſay, that the Building was 
continued Spreto Mandato, which is the only Point now under Conſide- furt 
ration: For were it otherwiſe, the ſame might be ſaid in Defence of a ven 
Charger in caſe of a Suſpenſion, or of an inferior Judge in caſe of an Ad- rati 
vocation intimate; ſo that every Perſon who had ill Nature and Power y o. 
enough, would be Judge of Suſpenſions and Advocations raiſed againſt t, 
themſelves, and proceed, if they thought the Reaſons not relevant. 240. ili 
This is expreſly contrary alſo to the Civil Law, For ſo it is in L. 20. C1. this 
F. De nov. op: nunt. Euicto expreſſum eſt, ne poſt novi Operis Nuntiationen W whe 
qui:quam operis fiat, antequam vel nunciatio miſſa fiat, vel vice nunciatio- W ec! 
mis Miſe, ſatis datio de opere reſlituendo fuerit interpoſita, qui igitur facit ¶ upoi 
Oi jus faciendi habuit, tamen contra interdiftum pretoris facere viaet'r, ¶ ed o 
& Ideo hoc Deſtruere cogitur: And Voet upon that Title 57. Says, 2 the. 
Intereſi utrum jus nuntiandi ambiguum ſit, an manifeſte injuſta Dicatur Sent 
nunciatio, eo quod is, cui nunciatum eſt, debuiſſet jus ſuum afud pretorem ¶ Acer 
docere, aut ſatisdare, atque ita impetrare nunciations remiſſiunem, #0 Y *wo 
i pſe ſibi judicium de Canje proprie juſtitia vindicare: Unae licet jus faci- the! 
endi habuerit, tamen quia contra interdictum fecit, pro eo habendum eft, ac, /i | 
uullo jure feciſſet. And afterwards on the ſame Paragraph he ſays, That 
| it 
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it makes no Defence, albeit he who builds contrary to the Interdict of the 
Judge, has intented an Action of his Right, and has itisconteſtate 
the ſame; and he compares the proceeding in that Work to a Spulzie, 
and ſays, that attentata ante Omnia reparauda, quemadmodum Spoliatus 
ante Omnia reſtituendus eff ; And doubtleſs the Lords Suſpenſion here, 
has the ſame Effect with the Novi operis Nunciatio among the Romans. 


The Lords fined the Viſcounteſs in 100 Lib. for Contempt 
of eAuthority, and the Purſuers Expences ; and ſloped 
Actor Iſla, Al- the going of the Mill, till the frſt Day of March then 
ter e next, but refuſed to demoliſh the Mill. And allowed 
both Parties to proceed to have the Point of Right de- 

termined in the meantime. 


Mackenzie, Clerk, 


DECISION XLIV. 


Eodem Die. 


Captain Jobn Brodie, 


AGAINST 


Mr. Patrick Campbel of Munxie. 


Aptain Brodie having commenced a Proceſs againſt Lieutenant 
Colonel Hay, of the Earl of Tullibarden's Regiment; during the 
the Dependency, arreſts in Muzzie ( who had been Pay-maſter to 

the Regiment while it ſtood ) his Hands, ſome Arrears due to Hay; and 

after Decreet obtained againſt the Lieutenant Colonel, having inſiſted in 

a Furthcoming againſt Muxzie : The Queſtion came to be Diſcuſt, How 

far an Arreſtment in the Hands of the Pay-maſter could affect Money be- 

longing to the Officers? 
It was Excepted for Munzie, That by the Roman Law, ſuch an Ar- 
reſtment was ſo far from being ſupported, That by Nov. 88. C. 1. The 

Uſer thereof was puniſhable. And that Pay cannot be arreſted, appears 

further from L. 4. 6. De execut. rei jud, Where it's ſaid, That even ob 

rem judicatam ſlipendia retineri non poſſunt, except in ſubſiaium ; & ſi aliis 
rationibus exequi nequeat: And much leſs, where the Arreſtment is on- 
ly on a Dependance. Nay, aceording to L. 5. 6. Qu. res pig. Oblig: poſs. 
eAthletaram præmia pignori dari non poſſunt ; much leſs then can ſtipendia 
militum, which only ia ſubſidium etiam ob rem Judicatam Capiuntur. And 

this is alſo ſupported by our Acts of Sederunt in annis 1613, and 1626, 

whereby Perſons and Fees of the Kjng's Publick Miniſtry and others, are 

declared not arreſtable : Specially conſidering their Pay is to be looked 
upon as alimentary. 240. By King William's Regulations 1695, Found- 
ed on an Act of Parliament, 6to. £5 7me. Gulielmi, Cap. 7. The Pay of 

the Army ſeems not arreſtable, for there 9. lit is Statute, That all A.- 

gents, Clerks, &c. for or on the account of any Colonel or commanding Of. 

ficer, &c. ſhall before they receive any Fay, give Bond to his Majeſty, with 
two ſufficient Securities; The Condition of which Bond is, to anſwer 
the Sums ſo by them to be ts. Oc. Andy 10. It is Enated, That 

DN #9 


˙* 
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20 Colonel, Officer or Agent, ſhall in eAccompts by them ſlated, be allowed, 
any Sums of Money, upon Pretence that they had been by them advanced 


or lent to any Officer or Souldier thereafter: So that to imagine Agents | 
liable to Arreſtments, and at the ſame Time obliged to fulfil the Condi. | 


tions of the Bonds given, is to ſuppoſe manifeſt Contradictions. 

Replied for the Purſuer, That the 
ence, which is indeed neceſſary for the Publick Service: 
in the Service, and is arreſtable: 


vice: 


than was neceſſary for his eAliment in ſuch a Service. 


July 
contra Davidſon, Preceptor of Heriot's Hoſpital. 


legal Diligence againſt Arrears. 


The Lords found, The Sums in queſtion were ar. 


Actor Boſwel. 5 


reſtable. 
Alter Se. 1 


Mackenzie, Clerk. 


DECISION XLV. 
Eodem Die, Inter Eofdem. 


Nother Point having fallen to be Determined, vis. Whether Munzie 

was Factor for the Colonel only, or both for him and the Officers? 

As to this it was Excepted for the Defender, That he opponed | 

his Factory, in the Terms whereof he is only liable, which is only from 
the Colonel, and to whom alone he is declared accountable; and by | 
the ſoreſaid Inſtructions by King William, the Factor is only to iſſue out 
the Money conform to his Majeſty's Directions; ſo that where no ſuch } 
Directions were, it behoved to be by the Colonel, who had the only 
Power to receive, and was accountable to his Majeſty for the Money of 
And tho? other Officers alſo contributed for the Agent's | 


his Regiment. 


Pay, yet ſuch an Office was abſolutely neceſſary for Management of the | 
Regiment's Affairs. 

Replied for the Purſuer, That Munxie's Diſcharge from the Lieute | 
nant-Colonel was opponed, which bears in Terminis, That he hath made 
full and complete Payment of what Arrears he had in his Hands, vr I 
240. | 


Tho 


withſtanding of Arreſtments laid in his Hands by the Purſuers. 


Queſtion is not here anent S7b//!. | 
But anent T. 
rears, which is a Subject over and above what's neceſſary for ſubſiſt ing 
Specially when the Fond 1s (till due 
after the Regiment is broken, and the Lieutenant Colonel out of the Ser. | 
So that there is no Occaſion of detaining it on account of the Ne- 
ceſſity of the Service. Which Diſtinct ion is well eſtabliſhed in parallel In. 
ſtances by the Lord Stair's Inſtitutions, Lib. 3d. Tit. 1. 37. where he | 
ſays, That it's a Competent Exception againſt eArreſiments, that the 
Thing arreſted is a proper eAliment, and not exceeding the Meaſure of eli. 
ments; and the Fee of a Servant was not found arreſtabie, in ſo far as it | 
was neceſſary for the Service he was in; but only for the Superplus, more | 
9. 1668, Beg 
And as to the Act of 
Parliament and Regulations abovementioned, tho? they can have no In- 
fluence on this Deciſion, being Exgliſb Acts before the Union; yet even | 
they ſeem more to Favour the Purſuer; for there it is expreſly appointed, 
That the Factors for Regiments ſhall iſſu2 furth their Payments to the 


Officers, conform to their reſpective Proportions, but no Prohibition of 


exclu 
lit. 6 
in Aj 
Relie 
lad a 
om 
ſer. 
wWoule 
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Tho? out of Reſpect to Colonels, they have the Nomination of the Factor, 
yet ſtill by the Nature of the Truſt he was Factor alſo for the Regiment, 
and lia ble to Compt to my Officer for his Pay, as well as to the Co- 
lonel for his. 3tio. The Defender owned this by clearing with the ſeveral 
Officers, without noticing the Colonel, or receiving his Warrant to pay 
any of them. 4to. There is a Deciſion of the Caſe in Terminis, 2oth 
February 1712, James Napier againſt George Grant Paymaſter to Grant's 
Regiment; where the whole above Defences were proponed and repelled. 


The Lords Found, That the Defender was Factor for 

Actor Boſwel. the *Behoof of the Officers the Time of the eArreſtment, 

* and therefore that their Money was then eArreſtable 
in his Hands. 


Mackenzie, Clerk. 


DECISION XLVI. 


DL 28th January 1715. J 
The Creditors of Hunter of Townhead, 


AGAINST 


Mary Douglaſs his Relic. 


N the Proceſs of Mails and Duties at the Inſtance of the Adjudgers 
of the deceaſt Hunter of Townhead's Lands, who had charged the 
Superior, but were not Infeft, nor the Legal expired, the Relict 

ompearing, and producing her Service to a Terce, andcraving Preference: 
It was eAlledged for her, Imo. That the Relict is in the Rule; for as 

Terce is defined by the Lord Stair, It is the Third of the Tenements in 

which the Husband died Infeft as of Fee: In this Caſe the Husband died 

b, therefore ſhe ought to have the Terce. 240. As 'tis Reaſoned by 

the Lord Stair on the Point, If an Appriſing without an Infeftment can 


Tit, 6. 0 17.) even tho? there were a Charge againſt the Superior upon 


n Appriſing, it would not exclude him from the Ward, Non-entry and 
Relief; ſo neither ſhould it exclude a Relict from her Terce, unleſs ſhe 
lad a Conjunct Fee or Liferent : For the Terce, excluding the Superior 
om the Rule, Qui vincet vincentem, it ſhould alſo exclude the Appri- 
ſr. ztio. Nothing excludes the Relict, but ſuch a Right as a Relict 
would have a Terce of, and conſequently, nothing but a Right whereon 
Ilafeftment had followed, or an irredeemable Diſpoſition : And tho? an 
expired Appriſing might plead Preference, yet one not expired never 
Nan, being but a perſonal Right, which did neither diſſolve the Defunct's 


Iritle, nor would hinder his Heir to ſerve; and therefore cannot exclude 
ne me Relic from her Terce. 

JS Anſwered for the Creditors, That may are favoured by the Opinion 
Jf our greateſt Lawiers, and by the Analogy of Law : For, 1mo. The 
Lord Pirlton, upon the Word Terce, propoſes a Queſtion, thus: H Per- 
having Diſponed Lands bona fide, but being prevented by Death before 
„he Buyer was Infeft, Queritur, 3 the Relict will have Right to a 1975 

| 2 2 


xclude a Relict from her Terce, (which he ſays it ſhould not, L. 2. 
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And Argues thus, That the Heir being liable to Implement, the Relid 


ſhould be in no better Caſe than he; and therefore has Right only to a 


Terce of Lands not diſponed, and the Words in the above- cited Befini. 
tion ought to be underſtood Civiliter. And in another Query, Whether | 
a Compriſing after the Husband's Deceaſe will militate againſt her? He | 


makes a Difference betwixt a Compriſing whereupon the Superior is 


charged, and where there is no Charge: And in the preſent Caſe there | 

$ 2. ſays, Sed hoc 
jure utimur, ut omnibus Hereditariis oxeribus que Debita fungi aicimus, | 
pro ſuo triente pro rata trientis teneatur ; Nam triens tranſit cum oneriby | 


is a Charge. And Sir Thomas Craig, L. 2. P. 312. 


realibus, que tempore Mortis Defuncti, rei inhærebant, non autem cum 


perſonalibus. Now, an Adjudication is a real Burden, ſpecially after |} 
Charge. And the Lord Stair is of that Opinion, L. 3. Tit. 2. 19. and 
ſays, That an Appriſing led before the Husband's Death excludes the 
Wife's Terce, and cites a Deciſion mentioned by Hope: Nor is there | 
any Difference here whether expired or not; becauſe even during the | 
Currency of the Legal, an. Adjudication is a real Burden, till Payment. 
240. The Analogy of Law alſo favours the Creditors ; for a Wife's Terce | 
is not founded on any Right ſtated in her own Perſon, but ariſes to her | 
from the Right that the Husband had at his Deceaſe, and theſe real | 
Burdens that then affect the Fee, and will debar the Heir, ought like. 
wiſe to be a proportional Burden upon the Terce : For the Husband's } 
Infeftment was in Effect no Infeftment in Prejudice of the Adjudication. } 
And with us a Charge is equivalent to an Infeftment. Laſtly, The Re- 

licx's Terce and Jus Relictæ, are upon the ſame Foot ing quoad Creditors: } 
and any perſonal Debt excludes the Relict, therefore ſo muſt a real Debt 


the Terce. 


Iſa for the Credi-2 The Lords Found the eAdjudication, with the Chargt , 


againſt the Superior, excluges the Terce. 


Mackenzie, Clerk. 
DECISION XLVII. 


LL 1ft February 1715. J 


Sir Archibald Sinclair and his Lady, 


AGAINST 


The Marquis of Aunandale and Others. 


tors. Alter Boſwel 


13 HE Marquis of eAznandale having Two expired Appriſings, and: 
Decreet of Preference and Mails and Duties againſt the Lady 
Stapleton and the Tenants ; yet the Lady continuing in the Natural Po- 
ſeſſion till her Death, and having in her Lifetime diſponed her Right of 


Fee to Dame Margaret Irvine her Niece, the Marquis his Chamberlain, 
after her Death, came, and fo far took Poſſeſſion in Name of the Mar- 

uis, that he ſet a new Tack to the Tenant : Notwithſtanding whereof 
{vine of Stank, Sir eArchibald's Factor, came and took Poſſeſhon of the 
| Houſe, whereupon he and others who had concurred, being conveened 
in a Riot by the Chamberlain before the Stewart - Depute of A ; 

| | they 


N 


ſpond 


— 


| Lords of Council and Seſſion. 61 


they procured an Advocation, upon which that Proceſs ſiſted. But the 
(aid Stank, his Wife, and others, having ſtopped the ſaid Tenant in his 
Labouring, the Chamberlain raiſes a new Proceſs of Riot before the 
ſaid Stewart, wherein after Probation led, and none of the Defenders 
compearing except Stanł's Wife, ſhe was Impriſoned, and the Chamber- 
lain brought other Ploughs and Laboured the Ground; upon which Sir 
eArchibald Sinclair and his Lady gavein a Complaint to the Lords, for 
Breach of Authority after an expede Advocation. To which there were 
alſo eAnſwers given in, That there was no Procedure in the particular 
Cauſe Advocate, which only concerned the Dwelling-houſe, and that as 
to other Matters Parties were not obliged to anſwer ſummarly : But the 
Purſuers thereafter, and when 3 Years were expired, raiſed a new Pro- 
ceſs of Intruſion, Violence and Oppreſſion, Fc. Where | 

It was eAnſwered for the Defenders, 1m0. Preſcription, the Action 
not being Intented within the Three Years. | 

Replied for the Purſuers, That the Preſcription was Interrupted by 
By 1 given in to the Lords, whereupon Anſwers was ſuper- 
eded. 

Duplied for the Defenders, That a ſammar Petition is noways Equi- 
valent to a Proceſs of Iutruſion, which neceſſarily muſt be Intented within 
3 Years ; for no Body was obliged to Anſwer the Complaint, which ap- 
pears by the Pui ſuers raiſing a new Proceſs, but without the Time. 

Triplied for the Purſuers, That by the Complainrs and Anſwers there- 
to, the Defenders were ſiſted iz judicio as ſuch ; and the Lords ordaining 
the Petitions to be Seen and Anſwered, did abundantly ſupply the Want 
ofa Summons, which is only defigned for Certiorating Parties concerned: 
{ that the whole Matter being by the Complaints brought under View, 
did ſufficiently teſtify the Purſuers Intention to proſecute their Right, 
and was a more effeQtual Interruption than a Summons only Execute. 


The Lords Found, That the Action of Intruſion Libelled 
is preſcrived as to the violent Profits, not being in- 
tented within the 3 Tears, notwithſtanding of the Com- 
plaints exhibited and inſiſted in againſt the Defenders 
ſhortly after the Facts Libelled. 


Roberton, Clerk, 
DECISION XIII 


Claud Johnſton Merchant in Edinburgb, 
AGAINST. I 


James Murray Merchant in Leitb. 


Ator Sir Valter 8 
Pringle. Alter Se. 


Illiam Bouden Merchant in London, being Creditor n Mur- 
ray, draws a Bill upon him payable to himſelf or Order; which 
is accepted by Murray; and Bonden remits the Bill to his Corre- 
1 ſpondent in Edinburgh eAndrew *. to receive the Contents. Inſtead 
of _ of 


68.1. — — - — 
* 1 
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of paying to Edgar, Murray draws another Bill on George Johnſton Mer. 2s 
chant in London, in theſe Terms, «At Tex Days Sight of this my Bill rf co 
Exchange, pay to Mr. William Bouden or Order, Fifty Seven Pounds Tex 

Shillings Sterling, and retire my Bill for the ſaid Sum, which fell due in 

September laſt; place it to my eAccompt, without further «Advice. This 

Bill is dated 1oth November 17095 upon the 19th of the ſaid Month the 

Bill is accepted by Jobaſton, and that Night Bouden acquaints his Corre. | 
Fender Edgar of its being accepted, and orders his Delivery up of the 

ormer Bill to Murray; Which was accordingly done by Edgar, without | 
any new Value, but only that George Jobuſton had accepted the ſecond | 
Bill. Fourteen Days after Acceptance Bouden proteſts Johuſton's Bill for 

not Payment, and that Night adviſes Murray thereof, and tells him, 

That by the next Poſt he is to ſend the Bill and Proteſt to Mr. Edgar, in 

order to get Payment: And accordingly, by the Poſt following, writes 

to Murray that he had ſent them, and deſires him to pay in the Contents 
to Edgar. Thereafter Bouden breaks, and Claud Johnſton, to whom the } 
Bill was indorſed, purſues Marray for Payment. 
QAnſwered for the Defender, 10. That the Bill was not duly Negoti. 

ate; for being payable 10 Days after Sight, it ought to have been Pro. 
teſted immediately after falling due, whereas it was not Proteſted till the 
4th Day thereaſter. 240. Tho? it had been duly proteſted, yet Bonden 
could have no Recourſe ; becauſe ſuppoſing he had been duly adviſed of 
the Proteſt, yet the proteſted Bill was not proffered timeouſly to him, | 
which ought to have been done, that he might thereon have operate his! 
Relief againſt Johaſton. 3tio. Eſto That all theſe neceſſary Forms: had 
been uſed, yet that he could not be liable in Recourſe, becauſe Boud 
had acquieſced in the Bill, ſo ſoon as accepted by Johnſton, in ſolutum: 
And in Conſequence thereof had ordered the Delivery up of the Firſt Bil, 
whereby he had for ever debarred himſelf from any Recourſe againſt the 
Defender; and the Defender, in Belief that he was no more liable, had 
given Credit to Johnſton for that Sum, and the firſt Bill being in the De. 
fender's Hands diſcharged, was all one as if he had got a Diſcharge off 
n 1 „„ 
Replied for the Pur ſuer to the Fir/?, That the Bill was proteſted in the 
preciſe Form preſcribed by Cap. 17. 9. William III. which regulates the 
Manner of Diligence on Bills; and whereby no Proteſt can be till after 
3 Days from the Time of the Bill's falling due; which was duly obſer- 
ved here, it heigjg due the 29th of November, and proteſted 3d December. 
To the Second, That no Law requires Tye Creditor to offer to the Draw- 
er the proteſted Bill, it being ſufficient to give timeous Advice: Which 


being done in this Cafe, it was Mzarray's Part to call for the Bill and pay 
it, ſince he was already Certiorate ; and if he needed the Proteſted Bill, 
he ought to have firſt paid Bonden or his Correſpondent, and then taken 
it up: But Bowden was not bound to ſeek after him with the Bill. To! 
the Third, That certainly the Defender was liable to Bonden, not only! 
to procure the Bill i. Pd paid; for all the Tranſact ion was, That 


N a #38 f 1 Ke. i [ 193A to ett To \} 99 
Fach in place of a Bill, whereof he was to receive Paymetit at 'Eair-! 


burgh from Magray, got a. Bill of like Valle payable at Londbn, which! 
Drawer Wis's DG Ns I oct ar Londen, 
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certainly the 
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as if Money had been actually paid for the ſecond Bill; beeauſe on Ae- 
count of the Second he got up the Firſt. 


| The Lord Fond, That the Retiring or Delivery up to 
ufray of His vn accepted Bill, did not afford him 
any Defence againſt Bouden or his Aſſigney, as to the 
Agee 21 Recourſe npon him as Drawer of the Bill on George 
re Johnſton; and that not wit hſtanding that the ſaid 
Johnſton, had Debit him therewith in his eAccompts, 
art found the Bill accepted ty thi ſaid Johnſton duly 
Negotiat by Bouden. 


Roberton, Clerk. 


DECISION Nix 


Eodem Die. 


Mr. Thomas Hupe of Ranſteillor Advocate, 
AGAINST 
James Culbertſon and Patrick Goodale Baxters. 


Here being a Contract in 1712, betwixt Rankeillor and theſe Bax- 
ters, whereby he ſells them 50 Bolls of Wheat, to be delivered 
Yearly for 5 Years, on the 1ſt. of July at Leith, they being at 
the Expence of Freight, Shoar-Dues, Ic. and they paying Merchinſton's 
Price, with Abatement of 1 fil. per Boll, containing Penalties, £c. The 
irſt Two Cropts weat over without any Debate; the Baxters themſelves 
having gone over, even after the firſt of Ju/y, and Hired their own Boot 
and came along with the Victual. But Rarkeitor expecting they wou 
do the like the Third Year, waited their Conveniengy; but finding they 
delayed, he Inſtrumented them upon the 24th of July to receive the 
vickual, and it having Arrived upon the 29th, he again Ioftrumented 
them to receive it at the Shoar 3; and they abſenting themſelves, the ſame 
was by Order of the Baillie of Leith, put up in a Loft. And this Cafe 
coming to be Debared in a Suſpenſion ; 8 F 
It Was eAlleaged for the Suſpenders, That they could not be Liable to 
receive the Victual, becauſe the Charger had not obſerved his Part of the 
Contract to them, by delivering the Victual at Leith upon the 1/7 of 
July, as was Stipulate. N Es 
/e re for the Charger, That, that was owing to the Suſpenders 
themſelves, who had taken a Method different from the preciſe Rule in 
the Contract for their own Convenieney. 190. In not requiring it 
preciſely at the Time, but both the Years receiving it ſeveral Days after. 
a2do. In not allowing the Charger to Freight. but going over themſelves : 
Therefore, tho? Dies inter pellat, yet their for mer Practice having both 
altered the Day and Method of Tranſportation, this certainly Excu- 
ſes the not preciſe Pertormance, unleſs they had given ſome Intim̃ation, 
- that whatever they had done formerly, the Chrrger this Year was to 


* * 


b perform ix terminis ſpecificis. ztio. They could not ſubſume that they 


2 | ſuſtained 
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ſuſtained any loſs by this ſmall Delay; ſo that it's always a good Anſwer | 


in ſuch Caſes, Nihil tibi deeſt. 


The Lords Repelled the Reaſon of Suſpenſion, and foung | 


Ador Sir Waite the Letters orderly proceeded for the principal Sam, 
3 8 _— as Liquidate by Merchiſton's Declaration; but ju. 


-nded for the Penalty. | 
d Mackenzie, Clerk, 


DECISION I. 


Eodem Die. 
Grabam of Benchls, 


AGAINST 
Blair of Inchyra. 


389 being Habite and Repute a weak Perſon, tho' not altogether 
Fatuous, grants a Diſpoſition of his Lands, which were worth a. 
bout 800 Merks Yearly, Sc. in eAnn0 1706, in Favours of Inchyra his | 
Brother-in law ; which Diſpoſition proceeds upon a Narrative of Money | 
received: Which, with 2000 Merks, to be paid, not to the Granter, but to 
Sir James Ramſay ot Bam, and 6000 Merks payable to his own and his | 
Wite's Friends, for whicn Inchyra gave Bonds, but containing Irritances, | 
in Caſe the Diſpoſition did not ſubſiſt, and with Reſervation of the 
Granter and his Wife's Liferent, is declared to be the adequate Price of 
the Lands, containing alſo abſolute Warrandice, Thereafter in Jau. 
ary 1707, and after the Deceaſe of Bexchils's Lady, there is a Contract 
entered into betwixt them, wherein Benchils Diſpones to Inchyra all his 
Debts, Sums, Oc. that did then, or ſhould thereafter belong to him, 
with the Rents of his Lands, and Inchyra binds to Aliment him, and! 
Cloath him, but only out of his Lady's Thrift, Sc. and to relieve him 
of his Debts, not excecding 2000 Merks, and to pay him 200 Merks } 
Yearly ; and in February thereafter, Benchils renounces in Inchyra's | 
Favours, his Liferent formerly reſerved. ; 
The Lords before Anſwer Ls allowed a Conjunct Probation of the 
Facts and Qualifications alledged for either Party; and many Witneſſes | 
being thereupon Examined, | 


Ihe Lords reduced the Diſpoſition, made by the Purſu- | 
er to the Defender in December 1706, with the Con- 


Phong $av y » tract betwixt them in January 1707, and the eAſſig- 
. nation, Diſpoſition and Renunciation of the Purſuer b | 


cate. 
285 Liferent to the Defender in February thereafter, aud 
Decerned the ſame to be Void and Null. 


' Bur upon a Reclaiming Bill and Anſwers, the Matter was delayed 
till Jane. 
Mackenzie, Clerk. 
3 D K. 


Alter A. 


ö Alter M* doual. 
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[ 2d February 1715. ] 


otlvie of Meurth:ll. 


AGAINST 


Leſly of Glaſwell. 


£ Sap deceaſt Leſly of Glaſtwell, having granted Two Bonds to the 

alſo deceaſt Ogi/vie of Murthill, of the ſame Date; there was a 

Diſpoſition granted by Murthill to Glaſtvell of ſome Lands, with 

Warrandice from Fact and Deed, and particularly againſt an Infeftment 
in Favours of one Janet Millar, proceeding upon a Bond granted by a 
former Heritor. Upon a Charge to make Payment, G/a/well Suſpends, 
and withal raiſes a Proceſs of Contravention of the Warrandice, upon his 
being excluded from the Mails and Duties, by a Liferent Infeftment in 
Favours of one Jean Weblter, granted by the former Heritor to his own 
Son, and this Jean Heber in Conjunct Fee and Liferent. 

cAlledged for the Charger, That the Infeftment to be Warranted from, 
was an Infeftment proceeding upon a Bond to Janet Millar, her Husband, 
ind her Heirs;whereas the Inteftment founded on by the Suſpender, was 
: Liferent Infefiment in Favours of Jean Webſter, proceeding upon 
Contract of Marriage; and therefore ſince the Deſcription of the In- 
umberance, of which the Lands were to be purged, did not agree with 
the Nature of the Saſine founded on, it was in Vain to pretend that the 
Charger ought to Purge. | 

eAn/wered for the Suſpender, That it was plain, 1mo. That an Tnfeft- 
nent was Warranted againſt, which the Diſponer was expreſly obliged 
o Purge. 24d. It did not appear, that ever there was ſuch an Infeftment 
that mentioned in the Clauſe of Warrandice, in the Perſon of one 
Janet Millar; It follows then, that the Infefrment founded on and produ- 
ed by the Suſpender in Favours ot Jean Mebſter, granted by the then 
ler ĩitor of the Lands, muſt be taken for that which was underſtood b 
the Parties in the Clauſe of Warrandice ; ut plus valeat quod attum eff, 
ham quod ſimulate Concipitur ; ſince falſa Deſignatio, or even Error in 
erſora non nocet, both which we are informed of in L.17.4 1. de Cord, 
Dem. 


The Lords Found, That the Warrandice in the Diſpoſti- 

on by the Charger's Father to the Defenders, was 

only againſt an Infeftment in Favours of Janet Mil- 

lar, proceeding upon a Bond granted by the Heritor of 

Ador Grown, 2 the Lands; and the Incumberance not Purged, foun- 

ded upon by the Suſpender, was an Infeftment in Fa- 

vonrs of Jean Webſter, proceeding upon a Contract of 

Marriage betwixt the Heritor*s Sou and her: There- 

fore found theContravention of the Warrandice not in- 
curred. 


Sir James Juſtice Clerk, 
R D E- 
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DECISION II. the 


[ 3d February 1715. 


Catharine Stevenſon, and Mr. James Gillon Advocate her Husband, I ma 


AGAINST * 
The Children of the deceaſt Baillie Fife. mis 
, Ma 


Lexander Stevenſon Merchant in Edinburgh takes Bond from Toy IN 2 5: 

of Winterfield, payable to himſelf and his Wife in Liferent, and to viz 

their Daughter Suſanna Stevenſon in Fee; and failing the ſaid 5. Fia 
ſanna by Deceaſe, to the ſa id eAlexander his Heirs, Executors or Aſſg. W fſiitt 
nies. Suſanna having ſurvived her Father, Baillie Fife, who had married int 
one of her Father's Siſters, does, as Tutor to the Daughter, oblige Wir. ject 
terfield to give a Corroborative Security out of his Lands for the Sum; rita 
wherein the Form of the Original Bond is altered, being indeed to S. !up! 
Janna and the Heirs of her Body, but failing them to his own Wife and Silt 
her two Siſters, and the Fort ion of the Deceaſing to accreſce to the Sur. W me! 
vivers : So that Margaret having been the only ſurviving Siſter aſter the 
Niece's Deceaſe, and by this Means claiming Right to the whole, dif. 


poned the fame to the Baillie's I ruſtee, which is his Children's Title in br $ 
the Competition. þ+ 


On the other Hand, if the Bond ſhould be found Heritable by Deſti-} 
nation, Suſanna dying without Iſſue of her Body, both her and her Fa- 
ther's next Heir was one eA/exanaer Steven'on, younger Son to Relert] 
Stevenſon of Cheſters her Father's eldeſt Brother: And Mrs. Gillon the 
ſaid young Alexander's Siſter, having Adjudged from him the foreſaid} 
Subject, this became her Title to Compete. The Queſtion ſeeming to] 
run upon this, Whether the Bond was Heritable or Moveable by the filth 
Deſtination? : 

It was eAlledged for Catharine Stevenſon, That the Bond was Heri. 
table, becauſe it contained a gradual Subſtitution of Heirs, vis. To the 
Father and Mother in Liferent, to Suſanna, and failing her by Deceaſe, 
to the Father's Heirs, Executors, or A ſſignies. T hat it was repugnant} 
ſuch a Sum ſhould be Moveable and carried by Confirmation, ſeeing 
failing Suſanna, there was neceſſarly required a Cognition, both of her 
Failure and the Heirs of her Body, and who was next called : And by 
our Form theſe Points were only cognoſcible by an Inqueſt ; as Diritor 
ſtares a like Queſtion upon the Word Taillies, and reſolves the Bondi, 
Heritable. Conform whereto it was lately decided betwixt Walker and bim 
Simpſon, in February 1714; where, in a Contract of Marriage, a Sum a ſu 
being provided to the future Spouſes, and longeſt Liver of them in Life: {tra 
rent, and to the Heirs to be procreate betwixt them in Fee, which failing 
ing, to the Wife her neareſt Heirs and Aſſignies whatſoever ; the Sumi Pro 
was found Heritable, and to belong to the Wite's Heirs, and not to her whe 
Executors, mer 


eAnſwered for the Fifes, That in Bonds where there is no Clauſe of I 
Infeftment, nor Executors expreſly ſecluded, the Sums never belong to not 
the Heir, but to Executors: And thus the Right of this Bond came td dur 
Alexander's Executors Deſignative, who are Heirs ſubſtitute to Sin dec: 


the 


— 
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the Fiar. And tho' the Subject which was Moveable by the Original 
Bond, became Heritable by the ſupervening Right of Wadſet, yer that 
nowiſe altered the 'Succeſſion, as provided by the Original Bond, but only 
made an Additional Security heritable qzoad the Debitor; which is not 
extraordinary, as is clear in Infeftments of Annualrent. 

As to the Deciſion founded on, eAr/wered, That the fame did not meet 
this Caſe ; for there the Queſtion was about a Succeſſion in a Contract of 
Marriage, here the Subject is a Bond of borrowed Money; there, there was 
a Series of Subſtitutions one failing another; here is only one Subſtitution, 
viz. eAlexander Stevenſon's Executors, as Heirs ſubſtitute to Su/anna the 
Fiar ; there, there was no Mention of Executors in the Clauſe of Sub— 
ſtitution, but only of Heirs; but here Executors are expreſly contained 
in the Clauſe of Subſtitution. And Laſtly, In the ſaid Deciſion the Sub- 
ect required a Service before it cou'd be tranſmitted, which made it He- 
ritable, there being no Mention of Executors ; but here, that Defect is 
ſupplied by the heritable corroborative Security, wherein the Three 
Siſters are expreſly ſubſtitute, and accordingly contained in the Infeft- 
ment. 


The Lords, in Regard there was but one SubJitution 

in the Original Bond to Suſanna Stevenſon Fiar « 

Sir Wal. Pringle the Sums therein, viz, to ihe ſaid Alexander Ste- 
2 A 8 venſon his Heirs, Executors, or eA(ſi;nies, Found, 
upon the Death uf Suſanna, the Succeſſion by the 
Original Bond would have devolved upon the Exe- 
cutors of Alexander Stevenſon. Vide 19. February. 


Sir James Juſtice, Clerk. 


DECISION DIL 
Eodem Die, 
Thomas Henderſon Writer in Edinburgh, 
AGAINST 


The Magiſtrates of Tedbureh. 


Merchant in Jedburgb being apprehended there, at the Inſtance of 
Tatmmes Hamilton Merchant in Dam bar, for 58 Lib. Scots, in Anno 
1679, and Robert Ainſly then Baillie being charged to Incarcerate 


him, did it accordingly, but thereafter ſet him at Liberty: Upon which 


a ſubſidiary Action being inſiſted in againſt ii and the then Magi- 
ſtrates, there was a Decreet obtained before the Lords in 1680, decern- 
ing alſo for 80 Lib. of Expences and Damages; which Decreet is by 
Progreſs now in the Perſon of Thomas Hengerſon Writer in Edinburgh, 
who now inſiſts in a Proceſs againſt the preſent Magiſtrates, for Pay- 
ment of the Sums decerned for in that Decreet. In which Action, 

It was for the Defenders eAlledged, That the preſent Magiſtrates were 
not cited, tho? the former were; and ſince the Action was not infiſted in 
during their Office, the Citation was of no Effect; Firſt, As to them, 
becauſe now they have no Concern in the Town, being Functi: Nor 3 

: . the 
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the preſent Magiſtrates obliged to anſwer, as not being called. And ſince 
they are the only Adminiſtrators and proper Defenders of the Town); 


_— 


. 


Commonty, being in Office, they ought to be cited before any Procegß 


can be inſiſted in againſt the Town. 
eAnſwered for the Purſuer, That the Magiſtrates, who were in Office 
when the Summons was raiſed, being duly cited, they who purſue Com. 


porations are not bound to renew their Citations upon every Change ot 


the Magiſtrates or Governours : For the Citation is againſt the Com. 
munity, and only againſt the Magiſtrates tor the Time, as repreſenting 


ſuch Communities. 


Actor A. „ and turned the Decreet to a Libel, 


Alter I, Scot, 
Sir James Juſtice, Cle}. 


DECISION LIV. 


[L 4th February 1715. J 


Mrs. Cat harine Borthwick, 


AGAINST 


Crawſurd of Crawſurdland, and Boid of Pitcon. 


Bins ey and Pitcon being, in An 1699, bound as Cautioners 
for Ker of Kerſland in Two Bonds, granted to Colonel Porthwick, | 
payable at the firſt Term after Deceaſe of the Colonels Lady, and | 
aſſigned by him to Mrs. Catharize his Siſter; upon her Charging 
and their Suſpending, this Defence was proponed, That by the AQ 169%, 
Cautioners are liberate in 7 Years after the Date of the Bond; which 


Space is now elapſed. 


To which it being eAnſwered for the Charger, That the Bonds being , 
only payable at the Term foreſaid, and the Colonels Lady having only 
died within theſe 2 Years, the 7 Years could not begin to run till after 9 


her Deceaſe. 


Replied tor the Suſpenders, That they opponed the Act of Parliament, 
bearing, That Cautioners ſhould not be bound for longer than 7 Years | 
after Date; ſo that this was a ſpecial Act communicating a Priviledge to 
Cautioners, not to be regulate by the common Rule of Preſcription, the 


7 Years being preciſely to be counted from the Date of the Obligation, as 
the ACt bears. 


tion, Sc. might been uſed. 
'Duplied for the Charger, 


The Lords Reponed the Magiſtrates to their Defences, 


240. Tho' the Money could not be exacted within the 
Years, yet other Diligences, ſuch as Inhibition, Arreſtment, Adjudica- 


Imo. That either the Law is to be reſtrained 
to Ca ſes concerning Cautioners, in which the Term of Payment and Ex- 
higibility is within 7 Years ; in which Caſe the preſent Cautioners cannot 
have the Benefit of the Act: Or if it be extended to all Cautioners, even 
where the Term of Payment is beyond the 7 Years, then in ſauo ens | 
the 7 Years can only run from the Term of Payment; otherwiſe it were 
almoſt impoſſible to bind a Cautioner in any Conditional Bond, wg 45 | 
| ondi - 
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Condition might happen not to be, or could not be purified within the 
7 Years ; nor could Cautioners be bound where the Term of Payment 


js expreſly ſtipulate beyond the 7 Years, which could never be the Mean- 


ing of the Act. 240. As to uſing Diligences, this 15 to be underſtood of 
Caſes wherein theſe could be uſed cam effectz, and not bare inchoate 
Diligences, but ſuch as may be compleated. 


The Lords Found the Act of Parliament 1695, ſtatutes 

only in the Caſe where Sums fall due, for which Dili- 

Aftor Sir Wat. ' gence could be uſed within 7 Tears; and that in this 

fal b n Ale © Caſe no Sums did fall due within 7 Tears of the Date 

e of the Bonds charged on: eAnd therefore Repelled 
the Defence Founded on the ſaid Adi of Parliament. 


Alexander, Clerk, 


DECISION LV. 


Eodem Die. 


Tjabel Brown Spouſe to Robert Pyle Writer in Kelſo, 
A:G:AT-N:S.I 


Her Husband. 


eAncelot Brown Feuar in Kelſo, having contraQted Iſabel his Daugh- 
ter in Marriage with Robert Pyle, amongſt other Things 'tis pro- 
vided 1a the Contract, That in caſe he had no Heirs- male of his 
preſent, or any other Marriage, then Label was to be Heir-portioner, 
and Bairn of the Houſe with the other Daughter or Daugkters. Lan- 
celot having married a ſecond Wife, repeats the ſame, or very like Clauſe 
in his own Contract of Marriage: But there being no Children of the 
Marriage, makes a Taillie of ſome Lands and Houſes in Favours of Jabel 
for her Liferent Uſe allenarly, and to the Heirs of her Body; which fail- 
ing, to others therein ſubſtitute. In which Diſpoſition, the Husband 
Robert Pyle his Jus Mariti is expreſly excluded, even as to the Wife's Life- 
rent, which her Father there declares, ſhall be poſſeſt by herſelf allenarly, 
and the Rents applied. to her own Ve. After the Father's Deceaſe, the 
Wife raiſed Declarator againſt her Husband, for declaring the foreſaid 
Excluſion of his Jus Mariti, and that ſhe had the abſolute Power of up- 
liting the Rents, e. | 
eArſwered for the Defender, That the Father could not make a le- 
gal Conveyance in theſe Terms, in regard of the Proviſion abovementi- 
0::d, in the Deſender's Contract with the Daughter, by which there 
was jas queitum to the Husband in Caſe of that Succeſſion, in fo far as 
the jus Mariti might extend to: Et quod meum eft ſine facto meo à me avelli 
nequit. 240. The ſame Clauſe is renewed in his own ſecond Contract, 


which carries not only a new Proviſion in Dales Favours, but ſuppoſes 
and Implies, that ſhe was ſettled in the Right as Heir, by an Anterior 
Proviſion. 
Replyed for the Purſuer, 10. In General, That there is a great Diffe- 
rence betwixt a Husband's renouncing his jas Mariti, and a Third Party's 
e de | 8 


diſpon- 
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diſponing to a Wife with that expreſs Quality, ſince a Third Party may 
impoſe what Conditions and Qualities he pleaſes upon his own Grant: 
with which the Husband muſt take it, or otherways want the Right, 
2do. The above Clauſe gave no ſuch j Queſitum to the Husband : For 
11420. The Husband having got a good Portion, the above Proviſion is not 
ſuch a preciſe Tie, as the Father might not rationally Diſpoſe otherways; 
but only he could not make plainly Fraudulent Deeds to Overturn this 


Settlement, which was only Proviſional, as in the Caſe of a Clauſe f 
Conqueſt, ſince (till Iſabe] as Heir Portioner, behooved to Repreſent her 


Father, and fulfill his Deeds not Fraudulent. 2do. This Clauſe was not 


Adjected in Favours of the Husband's jus Mariti, which was not in 
View, but the Clauſe was Perſonal to the Wife, ſo that there is no jus | 
queſitum thereby to the Husband, ſince the Clauſe being deſigned only 
to bring in Iſobel equally with any other Female Heirs, the Husband's 


Marrying one of them is Per accidens only, 3tio. The Father having 


provided the Liferent to Jabel, and the Fee to the Heirs of her Body, he 


had effeQually fulfilled that Clauſe, according to the true intent of it, 


tho? the Husband's jus Mariti be excluded, there being nothing in that 
Proviſion Demonſtrative, that it was given upon Account of the Huſ. 


band's jus Mariti, but only out of reſpect to T/abePs Mother and her 


Iſſue. 4to. The Clauſe it ſelf was Conditional, if the Father ſhould have 
other Daughters Alive at his Deceaſe, but that Condition did not exiſt, 
nor does the repeating of the Clauſe in the ſecond Contract of Marriage 
make it of more Force, but only ſhews the Father was remaining in the 


ſame Purpoſe and Deſtinat ion in Favours of Jabel, as in the firſt. 


The Lords Fand, That notwithſtanding 


Pringle, Alter Ro- 


Ador Sir er 8 8 
bert Dundas. 


Jus Mariti. 
Mackenzie, Clerk. 


DECISION LVI. 


Eodem Die. 


James Hope in Peebles. 


AGAINST 


Fomlis of Rat ha. 


5 of the 1ſt and | 
2d Contracts of Marriage, the Father might Quali) 
the Right to his Daughter, to the Excluſion the 


FO of Ratha having become Cautioner in a Suſpenſion, at the 

Inſtance of Dalmabo) and Malene), againſt the ſaid James Hofe, 
and the Suſpenſion not -being Diſcuſt in 7 Years ; afterwards a Decreet 
being obtained againſt the Principals, and a Charge given to the Cauti- 
oneis. In a Suſpenſion of that Charge, the Queſtion being, Whether ? 


C autioners in Suipenſions, fall under the act 1695 ? 


It was eAlledged for the Charger, That Ratha's Bond did not fall under ; 


this Act, becauſe the Law relates only to ſuch as were Bound and En- 


gagea for and with another Conjunttly and Severally, in any Bona or 5 
act 


4 
1 


the 
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rect | 
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tract for Sams of Money, but Cautioners in Suſpenſions are not in that 
Manner Bound; Beſides, that ſuch Cautionry would otherways be E- 
luſory, and moſt of ſuch Cautioners would eſcape, which the Creditar 
could not prevent, ſeeing Diſcuſing of Suſpenſions requires a Courſe of 
Time, frequently exceeding 7 Years, nor can the Creditor uſe any kind 
of Diligence againſt ſuch a Cautioner, till he firſt obtain Decreet againſt 
the Principal Debitor. 240. Eſto they fell under the Act, yet the Septen- 
nium, could only be reckoned from the Date of the Decreet, ſeeing before 
that Time no Diligence could be uſed againſt the Cautioner. 

eAnſwered for the Suſpender, That he was founded on the very Let- 
ter of the Law, Narrating, That Men were eaſily induced to become C au- 
tioners for others, which Alledgeance holds with greater Reaſon in Cauti- 
oners inSuſpenſions than others, becauſe they are the more eaſily engaged, 
where they have ſome hope of Liberation by the Event of a Proceſs. 
And the Law in the Statutory Part, does not Diſtinguiſh, whether they 
be bound for another Judicially or Extrajudicially. 

Replyed for the Charger, That in all Laws, ſpecially ſuch as are Cor- 
rectory, the Narrative, which is the Legiſlators Motive, is much larger 
than the Statutory Part. And it's Ridiculous to pretend Preſcription 
here, from the date of the Principal Bond, or the Bond of Cautionry, 
when the Cautioner is neither Bound Conjunaly nor Severally for the 
Principal Sum ; Nor hath a Clauſe of Relief in the Principal Bond, nor 
a ſeparate Bond of Relief a Part intimate to the Creditor (all which are 
required in the Act) ſince this were indeed no leſs than to explain the 
Act, contrary to the expreſs Tenor thereof. | 


Actor Sir James Na-) . . 
mth, Alter Sir Watter > The Lords Fand, That Cautioners in Suſpenſions, 


Pringle j fall not under the ect of Parliament 1695. 


Mackenzie, Clerk. 
DECISION LVII. 
. Eodem Die. 


Thomas Main Merchant in Linlubgow, 


AGAINST 


James Maxwel Merchant in Glaſgow. 


N this Caſe marked above, January 18th 1715, Main the Arreſter 
having given in a Reclaiming Petition, Repreſenting, that the 
Action que in fraudem Creditorum, is not in rem but in perſonam, and 

therefore not Competent againſt a Third Party, who is not Pparticeps 

fraudis, with ſeveral other Things before Proponed and Repelled. To 
which Anſwers were given in, viz. That what Exceptions are Compe- 
tent againſt the Author, are likeways againſt the Aſſigney or Succeſſor, 
and the Fraud is only Perſonal, as to it's penal Effects, when one Pur- 
chaſſes Moveables ; yet that it's otherways, where there is no Purchaſer 

but a prior Creditor, who did * lend his Money upon the Prof] 2 

| | 2 | theſe 
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theſe Goods, being in his Debitor's Poſſeſſion, only Arreſts for hi; 
Debt ; for he cannot be in a better Caſe than his Debitor, ſince the Fa. 
vour of Commerce does not come in here to make an Exception from the 
common Rule. 


The Lords adhered to their former Tnterlocator of the 
18th of January 1715, and fand the Fraud not 011; 
Relevant againſt Simpſon the Common Debitor, bit 
allo againſt Main his Creditor eArreſiing, whom the, 
Fand not to be inthe Caſe of a Third Party, Purchaſins 
on Payment of a Price, : 


Graham for Main, : 
Alt. Sir Watt. Pringle. 


Roberton, Clerk. 


DECISION LVII 


(Sth February 1715, ] 


Margaret Ker and Mr. I homas Linnen her Husband, 


AGAINST 


Anna Ker and Jobn Ker of Kerſland her Husband. 


ks bar Lands of Kerſland being by the Infefrments thereof Veſted in 
= | the Perſon of Robert Ker, and his Heirs Male, he in November 
1666 by a Holograph Write, not very formal, nor in good Stile, but 
ſufficient to ſet furth the Mind of the Granter ; made a Settlement of his 
Affairs, and Names whom he reſolves ſhould Succeed as Heirs, vis 
Robert Ker his Elie/? Son, and failzieing o bm, Daniel Ker, and failsie. 
ing of him, Jean, Margaret, Anna, or Elizabeth Kers is Daughters. Then 
Names a Proviſion of 1000 Lib. Ser to be devi ed amongſt his Young 
er Children;and Subjoins a Clauſe, Tot in Cale his Maie Children Die, aud 
none of the Female Children Succeed to him as Heirs, that then the ſaid le. 
male Children ſhall have among them 40000 ib Scots; And then follows, 
(aud which foreſaid Proviſion, wivich 15 forementioned in the Caſe, if ny 
Heirs Male Live and ſucceed as Heirs, or dv any way enjoy my ſaid Eſtate, 
that the [ame is in Contentation.of all vum of Money, Portion Natural falling 
to. (or that befals them by Contratt of Marriage or any otherway) Robert the 
eldeſt Son Dies, and Dame! the Second ſucceeded and was infeft as Heir 
to his Father, and he granted a Diſpoſition in Favours of Jean the eldeſt 
Siſter (at leaſt made a Conveyance to a Third Party for her behoof) 
and Jean Diſponed the Lands to u] the Third Siſter, now Lady 
Kerſland and her Husband, paſſing by Margaret the Second; who ha- 
ving formerly got Pay ment of her Share of the 1000 Lib. Sterl. does now 
inſiſt for her Third Share of 40000 Lib. Scots Provided to the Daugh: 
ters,in the Event of both the Sons Dying, and his Daughters not Suc- 

ceeding as Heirs. 
Anſwered for the Defenders, That this 40000 Lib. never became a 
Debt, being only payable to the Daughters, in cale of the Dees of the 
ranter's 
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Granters Two Sons, and their not Living to enjoy his Eſtate, which 
was a Caſe that did not Exiſt, Daniel having Succeeded, and being Infeft 
2s Heir to his Father, and granting a Diſpoſition to his Eldeſt Siſter. 
Replyed for the Purſuers, That the Condition on which the Sum is 
payable, being (in Caſe none of his Female Children Succeeded to him Heirs ) 
and none of them having ſo Succeeded, nay it being impoſſible for the 
Defender ſo to Succeed, either by Deſtination, becauſe Younger, or by 
Blood, becauſe then ſhe could only came in as Heir Portioner with the 
purſuer: Therefore the Purſuer being by a ſimulate Conveyance exclud- 


ed from the Succeſſion Deſtinate to her by her Father, ſhe had good 
Right to Claim the Benefit of the Obligement. 


The Lords ſuſtained the Defence in thir Terms, viz. 
Actor Boſwel, That Daniel Ker Succeeded to his Father, either b 
ing — Service or Precept of Clare Conſtat, and that jean 
Dundaſs, Ker Succeeded to che ſaid Daniel, either as Heir, or 
by ſingular Titles. 


Alexander, Clerk. 


DECISION IIX. 


Eodem Die. 


The Dutcheſs of Buccleugh, 


AGAINST 


Jobn Davidſon and others. 


HE Dutcheſs of Buccleugh having taiſed a Proceſs of Removing 
againſt Davidſon and others out of ſome of her Lands: It was 
alledged for the Defenders, that they were not duly warned ; be- 

cauſe, Imo. The Warning was only on the Fifth of April, which is not 

Fourty free Days before Whit/unday. 240. That the Warning was exe- 

cute at the Kirk-door, before it was execute againſt the Defenders. 370. 

That the Execution did not bear on what Day the Copies were left on 

the Ground. | | 
eAnſwered for the Purſuer, 1mo. That there were Fourty free Days 

betwixt the Execution and the Term, compting the Day of Execution. 

240, That the Warning was execute perſonally at the Kirk-door, and on 

the Ground, which are all the Solemnities required by Law; and r.o 

matter whether the Execution was firſt at the Kirk-door, or to the Party. 

ztio. That the Execution bearing the Copie, to be left on the Ground, 
and that the Tenents were warned the Fifth of April, That Date reſ- 
pets both the Warning the Tenents perſonally and on the Ground. 


2 5 The. L ＋ mw the Defences, and decerned 


Sir Ja mes Juſtice, Clerk. 
| OT D E. 
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DECISION LTLX. 


Eodem Die, 


The Children of Baillie Snith, 


AGAINST 


The Earl of . enton. 


N this Action as mentioned Firſt and Third, December 1714, The | 
Lords having by their Interlocutor of the Eighteenth January 1715 
Found, That the ſhort Preſcription could take no Place, with re. 

© ſpeCt to the Salary of the two Years not accounted for; did now alſo 

_ © Repel the Preſcription, as to what Salaries were due preceeding the late 

© Earl's Deceaſe. And Found that theſe Salaries may be allowed by 

« way of Diſcharge in the Accompts to be made preceding the ſaid De. 


© ceaſe. 
There being alſo Three Periods of Time condeſcended on, wherein 


Baiſlie Smith did manage, viz. 1m0. From the Deceaſe of the late Earl 
of Winton, in anno 1704, till the Death of his Second Son Mr. Chriſtopher, 
(under whom the Baillie did manage) in anno 1705, being about Ten 
Months. 240. From the Deceaſe of Mr. Chriſtopher, till Baillie Smith 
obtained a Factory from the Lords of Seſſion in anno. 1706. 3tio. From | 
the Time of the preſent Earl's Arrival in November 1707, till the Baillies 
Death in July 1710. | 

As to the Firſt of theſe Periods, It having been proven that the Baillie | 
aſſiſted Mr. Chriſtopher in the Managment of the | 

Hue _— 5 Eſtate for the Space foreſaid: The Lords allowed him 
Ne anxcay; for his ſaid Aſſiſtance and Service, and for his Pains, 
and Expences 200 Merks per annum. But as to the 
Second and Third Periods, they found no Salarie due to the Baillie, and 
therefore aſſoilzied the Earl from that Part of the Libel. 
Gibſon, Clerk. 


DECISION LXL 


[L gth February 1715. J 


* JT homas Rutherford of Knowſouth, 


AGAINST | 


Mr. William Scot one of the Regents of the College of Edm- 
burgh. | 


f Bond of Corroboration being granted by Mr. William Scot to 

Kpowſouth's Author, and he the Aſſigney now after Seven Years 

inſiſting for Payment ; The Point to be diſcuſſed was, Whether | 

the ed of Parliament 1695, anent the Preſcription of Cautionries, can be | 
extended to the Granter of the Bond of Corroboration? | 

eAlledged for the Defender, That he was to be accounted a Cautioner, 

his Obligation being but Acceſſory ; and Releif being competent to him 


by Law againſt the principal Debitor. 5 
| | 2 
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eAnſwered for the Purſuer, That the ſaid Law being Correctory, is 
not to be ſtretched by Conſzquences. For the Act does only liberat ſuch 
as, Imo. Did engage for, and with others qua Cavtioners; Or, 240. 
Such in whoſe Favours there was a Clauſe of Releit inſert in the Bond ; 
Or, 3:10 To whom there was a Bond of Releif a Part intimate to the 
Creditor: Now the Defender here is in a diſtin Caſe from any of 
theſe Three. And the Lords 21ſt. January 1708, Ballantine contra Muir, 
did find, That it did not extend to Bonds bearing Clauſes of mutual Re- 
leif, but only to Bonds where one of more corre: is bound to releive the 
reſt. And 16th February 1710, Moire contra Foveran, They found, That 
an Obligatory Miſſive, whereby the Writer obliged himſelf ro procure 
Security to the Creditor of a former Bond: Or to pay the Debt betwixt 
and a preciſe Term, did not fall within the Verge of the ſaid Act. 

Replied for the Defender, That the Bond of Corroboration being an 
acceſſory Security, and no Innovation of the Debt, doth intitle the Grant- 
er to the Privilege of the Act as Cautioner: And that the firſt Deciſion 
was nowiſe parallel to the preſent Caſe. Becauſe, a Clauſe of mutual Re- 
lei is only an Explication of what the Law provides, where ſeveral Per- 
ſons are bound as full Debitors for one and the ſame Debt. And that the 
Second Deciſion did as little quadrat; Becauſe, the Granter of the Miſſive 
had bound himſelf ad factum preſtandum, which was not of the Nature 
of a Cautionry for a Debt. | 


Actor Hay. Alter The Lords Found, That the Granter of the Pond 
* * .. of Corroboration, is not in the Terms of the 
Act of Parliament 1695. 
Alexander, Clerk. 


DECISION LXII. 


Eodem Die. 


Gordon of Badinſcot h, 


AQGALINSSI 


Gordon of Inverebry. 


Lady Kjnnaird by Contract of Marriage with the late Earl of 
 eAboine her firſt Husband, is provided to a Liferent of 5000 
Merks, which the Lord Kjzznaird her preſent Husband, with 

her Conſent, did aſſigne in Favours of Mr. William Black his Heirs and 
Donators; and by a mutual Obligement betwixt my Lord and him, the 
Oncrous Cauſe thereof is declared to be for the Intertainment and Ali- 
ent of my Lady: Which Aſſignation was thereafter revocked by his 
Lordſhip, as a Donatio inter virum £9 uxorem. Thereafter Mr. Black 
transferred the foreſaid Right in Favours of Badenſcoth elder, his Heirs 
and Aſſigneys: And now the Son who is both Heir and Executor to his 
Father, with Concourſe of my Lady, having charged Gordon of Inverebry 
as Factor to the Eſtate of eAborne, and as perſonally decerned againſt iz 
foro, as intus habens, in a former Proceſs at the Inftance of Mr. Black, for 
Payment of bygone Annuities, and in time coming during his Intromif- 


on; Inverebry Suſpends, and the * ariſing, Whether the * 
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76 
having my Ladys Concourſe, hath ſufficient Title to exoner the Sulpen. 
der, notwithſtanding of my Lord's Revocation ? 

It was Objefed by the Defender againſt the Charger's Title. 1m, 
That the Right to Mr. Black being only a Truſt, it was perſonal and 
could not be aſſigned. 2do. That as ſuch it could not be in boris De. 
functi, the Truſt having died with Old Badinſcoth, and therefore the YM «a 
Charger could not make up a Title thereto, either as Heir or Executor to er 
his Father. 3tio. That the Charger is a Papiſt, and therefore by the | 
2d Act, 9 Seſſ. King William's Parliament, he is incapable to ſucceed to 
any Pody, or be Factor or Chamberlain. 4to. My Lord Kjnnarrd hav. | 
ing revocked the very Aſſignation in Favours of Mr. Black for my Lady's | 
Behoof, as being Donatio inter Virum £5 Uxorem, it cannot now ſubſiſt, 
even tho' my Lady concur. | | 

eAnſwered for the Charger to the Firſt, That the Right, tho? grant. 
ed in Truſt, is not only in Favours of Mr. Black, but likewiſe of his 
Heirs and Donators ; and Mr. Black's Tranſlation to Old Badinſcoth, 
runs in the ſame Strain; which alſo Anſwers the ad Object ion. To the | 
Third Anſwered, That the original Truſt was not conceived in Favours | 
of the preſent Charger, but firſt of Mr. Black, and then of the late Ba- 
dinſcoth, who were not Papiſts: So that only per accidens the Truſt was | 
devolved upon the Charger. And therefore, notwithſtanding the Att of 
Parliament, the Lady might very well oblige the Charger either to Re- 
nounce to be Heir to his Father, or Enter, and thereby eſtabliſh proper | 


— 


W 


her E 
by ſe 


Titles in his Perſon, in order to Denude himſelf, or obtain Payment for te E 
her Behoof; ſpecially ſeeing the next Proteſtant Heir was not compear. Com 
ing for his Intereſt. To the Fourth Anſwered, That the Lord Kznnaird WM e 
being to go Abroad, it was a Duty incumbent on him by the Law of ner! 
Nature, and as a Chri/tian, to ſettle upon his Lady a competent Proviſ-· beine 
on for her Aliment : And therefore this Settlement was not a gratuitous, Nene; 
but moſt onerous Deed, ſpecially ſince it was but Moderate, and not out W'i1x, 
of my Lord Kinnaird's Eſtate. For that a Husband can conſtitute an 
Aliment to his Wife, is plain from the Opinion of our Lawiers, particu- 

larly the Lord Stair, who Page 28th ſays, That Alimentary Proviſions! Yop- 


are ſo perſonal to the Wife, that inhærent oſſi bus, and recur not to the 
Husband or his Creditors, tho? conſtitute by the Husband. Thus alſo 
the Lord Dirleton in his Doabts, ſpeaking of an Aliment once Conſtitute, 
ſays, Mirum igitur eAdvocatos primi ordinis tanto conatu & boatu ſumma opt 
anniſos, ut judicibus perſuaderent, aut imponerent aſſerentes Alimentun 
Uxori conſtitutum juri Mariti obnoxium eſſe ; quod enim offibus hæret; nec 
a perſona cui competit avelli, aut Alienari poteſt, illud nec juris Miniſterio] 
aut fictione transfertur. Where alſo he cites a Deciſion obſerved alſo by 
the Lord Stair, 13th July 1677, the Lady Darſie contra The Laird of 
Darſie, where the Lords found this, tho? there the Husband did not re- 
nounce expreſly the Jus Mariti, and the Aliment was out of his proper} 
Eſtate, and he himſelf deſtitute of an Aliment; none of which took 
Place in the preſent Caſe, which therefore muſt be much ſtronger: The? 
Reaſon whereof is, That by the Conſtitution of the Aliment the Huſ- 
band is fully denuded ; as the Lords have alſo found in a parallel Ro | 

| Ge 7 
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betwixt the Laird of Weſt-Nisbet and the Laird of Moriſtoun, 19th 
March 1627. 


The Lords Repelled the Object ions againſt the Charger”s 
Title, and found my Lad) Kinnaird hath Right to all 
eAnnuities due, preceeding the Revocation by my Lord, 
Actor Arch. 2. and until the ſame was founded upon; the Sums now 
3 charged for being appropriate for an Aliment to my 
Lady : And found the Revocation could not exclude her 
Ladyſhip, in jo far as concerns a ſuitable eAliment, 
ſince it was made uſe of, and in Time coming, during 
their ſeparate eAbode. 7 


Mackenzie, Clerk. 


DECISION LXIII. 
Eudem Die, Inter Eoſdem. 


| Y Lady Kjnnaird having been Executrix to the late Earl of aAboine 
N her firſt Husband, and Tutrix- teſtamentar to the preſent Earl, and 
= by vertue thereof intrometted, and alſo inſiſted in a Proceſs for 
her Exoneration ; it was further objected by the Suſpender, That ſhe, 
by ſeveral Receipts as Tutrix and Executrix, appears to be Debitor to 
the Earl, and that theſe pro tauto ought to be a Ground of Retenſion or 
Compenſation. g * 

eAaſwered for the Charger, That this Charge proceeding upon a for- 
mer Decreet iz foro, Compenſation cannot now be obtruded, the fame 
being nowiſe competent for an illiquid Sum, after a Decreet for a liquid 
one; her Proceſs for Liquidation and Exoneration as Tutrix and Execu- 
tix, being [till a Lis penaens. 


1 


The Lords Repelled the Compenſation founded on my 

Actor Arch. Ogilvy. Lady's Intromiſſion as Tutrix or Executrix, the (ame 

Alter Ro. Dundaſs, being inſiſted for in a ſeparate Proceſs for Liquida- 
tion. 


Mackenzie, Clerk. 


5 DECISION LXIV. 


[ 10th February 1715, ] 


y The Laird and Lady Blackbarony, 
bs AGAINST 


* The Lord and Lady Pitmedden, and Montgomery of Mag bie bill. 


- 4 Unters of Hagburn Elder and Younger, were Debitors to John 
A H Peter of Whitſlaid in upwards of 3500 Merks, and Horning and 

ö Caption raiſed thereon; and John Peter aſſigned theſe Sums to 
Elizabeth his Daughter, Mag biehill's Grand- mother. And after this Debt 
Jas contracted and Diligence ſo done, Hagburn Elder made a Bond of 
| 9 Proviſion, 


% 


70 Decifuons of the 
Proviſion (afterwards Corroborate by his Son) in Favours of Catharine 
Hunter one of his Daughters for 3000 Merks, Young Hagburn having 
fallen into Difficulties, conveys his Eſtate to Mr. William Wallace his 
Brother in-law ; but the Price not having been applied for Payment of 
Creditors, Elizabeth Peter and William Montgomery of Magliehill her 
Husband, obtained a Decreet in 1662 againſt Mr. William Mallace, aß 
the Perſon who had unduly acquired their Debitors Eſtate ; whereby ht 
is decerned to pay to Milliam Montgomery, or Mr. William Lauder, (why 
had acquired Right to Catharine Hunter's Bond, and was Father to the 
Lady Pimedden) the Sum of 2500 Merks, with the current Annualrent, 
or to ſuch of them as by Multiple-poinding to be raiſed by him, ſhoulq 
be found to have beſt Right. The Lady 'Blackbarony Daughter to Mr, 
William Wallace, with Concourſe of her Husband, having called the 


. 


Ge 


Lord Pitmedden and the preſent Magbiebill his Grandfather's Repreſen. . 
tative, in this Multiple-poinding. 0 
It was eAledged for Magbiehill, That the Ground of his Claim waz 8 : 
a due and onerous Debt, conſtitute long before the Lord Pitmeder'sM tn 
Bond of Proviſion granted by the common Debitor to his own Daugb. ¶ udo 
ter, after all lawful Diligence was uſed againſt him for Payment of 27 
Maghiehils Debt; which, as ſuch, is ſtill preterable to a gratuitous and su 
voluntar Bond of Proviſion. | i 
eAn/wered for Pitmedden, That un apparet that the common Debitor of t 
was Bankrupt when he granted the Bond of Proviſion to his Daughter, * 
and two Charges of Horning, whereon no Denunciation followed, could Ri 
not make him Bankrupt : So that the Bond of Proviſion fell not under 7 
the Act 1621. . the 
Replied for Maghiebill, That as an onerous Creditor, and having done 
Diligence againſt the common Author, he only pleaded a Preference to 
the Lord Pitmedder's gratuitous Bond of Proviſion, long ſubſequent in 
Date to the contracting Magbiehill's onerous Debt and Diligence, which Ag 
Alte 


ives him a Legal Preference, without Neceſſity of reducing the Lord 
Pitmeddews Bond of Proviſion on the AC of 1621: And Hagbary being 
Bankrupt, would be found ſufficiently inſtructed by the Decreet 1662. 
Nay, Magbiehill's preſent Claim makes him Bankrupt, ſo long as te 
Lord Pitmedden does not prove, That he had a ſufficient Eſtate for Pay- 
ment of that and all his other Debts. And the Viſcount $:air, and all! 
our other Lawiers agree, That ſuch Bonds of Proviſion are not at all} 
onerous, being granted after the competing Creditors Debts, tho? corro- 


borate by the apparent Heir. 


The Lords Found, That it is relevant and preſumed that 
the common Debitor was Inſolvent at the Time f 
granting the Bond of Proviſion, ſince no Effects appear 
© Hors & Seton or for Payment of the onerous Debts prior thereto : «And 
Sir Ya, Neeb. 8 therefore found, That ſince the Debts in Mr. William 
Montgomery's Perſon and Diligences thereon, are 
Prior 10 the Bond of Proviſion in the Perſon of the 
Lord and Lady Pitmedden,, that therefore the ſaid Mr. 
William is preferabie to the ſaid Lord and Lad) Pit- 
midden. Roberton, . 


1 
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15 Eodem Die. 

George Hamilton, and Hamilton of Grange his Father and Ad- 
* miniſtrator, ; 

* AGAINST 

ho Captain George Boſwel. 


nt, N an Action of Removing at the Inſtance of theſe Purſuers againſt 
| Captain *Boſwe/, it was among other Points Alledged for the Defen- 
Ir, der, That the Purſuers Title ſeem'd defective, he being only Infeft 
be on a Precept of Saſine granted by the Father as Adminiſtrator of Law 
for him; which is the ſame Thing as if the Purſuer being Major had 
granted a Precept for infefting himſelf, which could never be ſuſtained. 
eAnſwered for the Purſuers, That our Cuſtom has directed the Me— 
thod of a Superior's eſtabliſhing the Right of Property in his own Perſon, 
upon that Superveniency, viz. Either by obtaining Precepts from the 
Chancery, if the King be the Superior's immediate Superior; or by the 
Superior's granting a Precept for infefting himſelf in the Property, which 
was done here. And tho' thus it falls out that the Giver and Receiver 
oe of the Infeftment is the ſame Perſon, yet that is no Matter; for one Man 
e often ſuſtinet duplicem perſonam ; and in different Reſpects and different 
Rights, the ſame Perſon may both Give and Receive. And this Method 
of taking Infeftment was ſolemnly found to be proper, in the Caſe of 
the Daughters of Mr. James Morton, 26th November 1668, 


The Lords Repelled the Nullity, and ſuſtained the Sum- 

mons and Warning ad hunc effectum, to make the De- 

Actor PIE} fender liable to remove from the Lands at Whitſunday 
* next, but not for violent Profits. 


Dalrymple, Clerk, 


e DECISION IXVI. 


all 11th February 1715, J 
I | | 
— Brigadeer Alexander Grant, 
| AGAINST 
at | Lodovick Donaldſon Writer in Edinburgh. 
of | 
ar HE Laird of Grant Elder being Debitor by Bond to Lodovick 
ad Donaldſon, Brigadeer Grant ſigns a Bond of Corroboration in the 
m1 following Terms, vis. That ſeeing Lodovick did, at the Briga- 


e Y (deer's Requeſt, and upon granting the ſaid Bond, agree to ſuperſede Di- 
he AY « Naas by Caption, ge. nd Grant Elder, therefore, and but Preju— 


. ice of the principal Bond or Diligence thereon, but in Corroborat ion 
it- ¶ thereof the Brigadeer obliged him, c. as Cautioners for Grant Elder 
© is Father, to pay the ſaid Sum againſt Martizmaſs then next, 6. | | a 

os * viding 


U 2 


Deciſions of the 


« viding always, that Lodovick proceed in a Proceſs of Furthcoming, raj. 
<{cd upon an Arreſtment laid on by him in the Hands of the Tenants of 


80 
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© Dundaſs. And provided, 2do. That Loau:1ck do not aſſign the original 
Bond to any Perſon, and in caſe he recovered Pay ment from the Briga. 
© deer, he was to aſſign the original Bond and Diligence to him, for ope- 
© rating his Relief. This Bond was delivered by John Stuart the Briga. 
deer's Agent, to Lodovick; who ſome Days thereafter offered back the 
ſame not being pleaſed with it) to John Stuart, who refuſing to receive 
it, he at laſt offered it to him under Form of Inſtrument ; and there- 
after tranſacted the Matter with Old Grant. The Brigadeer upon this 
In.ents Proceſs againſt Lodovick Donaldſon, concluding, That upon Pay. 
ment of the Sum he ſhould be obliged to a ſſign to the Brigadeer the origi. 
nal Bond againſt his Father, with the Diligences, Oc. 

eAn/wered for the Defender, That it was till intire to him to give up 
the Bond to the Purſuer, ſince by the Conception thereof, there was no 
Obligation upon the Defender: For the Purſuer having only thereby 
become Cautioner for his Father; the Defender as Creditor may freely 
renunce ſuch a Security when he pleaſes. 240 There was no Synallagma 
in this Caſe; but a naked Stipulation by the Purſuer under certain Con- 
ditions, till the Event of which there was no Obligation on him, and 
conſequently, no Action competent, And the Conditions in the Bond 
being mcerly pote//arive, and left optional tothe Defender by the Con- 
ception of the Bond, the Purſuer 1s in the ſame State, as if no ſuch Bond 
had been granted, until the Defender had asked Payment of him: For 
then, and not till then, could the Purſuer crave of the Defender to 
aſſign. 3/10. He having tranſacted with old Grant, before intenting of 
thts Proceſs: It's ſcarce conceivable that a Cautioner tho? ſimply and 
not Conditionally bound, can hinder the Creditor from taking Pay ment 
from the principal Debitor. Nay, the Bond it ſelf bearing expreſly to 
be but Prejudice of the former ( that is, That he might paſs from the Se. 
cond, and recover Payment by. Vertue of the Firſt Bond if he pleaſed) 
there appears nothing could keep him from Aſſigning. 

Replied for the Purſuer, Tha: by this way of reaſoning, the Defender 
was to be free, and the Purſuer bound, which was abſurd and unequal; 
and therefore the very keeping of the Bond, as it proved a delivered 
Evident : So it made this a box #idei Contract, and obligatory upon the 
Defender to aſſigne: For ſince it appea:s from the Nature of the res geſia, 
That the Meaning of the Parties was, That theſe Proviſions ſhould be 


Obligatory upon the Defender, that muſt be the Rule: For every Thing 


that is conceived in a Writ as a Condition, is not there to be interpreted 
as ſuch, ſo as either to ſuſpend the Obligation, or upon not Performance 
to extinguiſh it. And Viſcount Stair's Inſtitutions, Lib. 1. Tit. 3. 4 8. 
ſays, That among voluntar Conditions, theſe are not to be numbered 
which conſiſt in the natural Obligation of the Creditor, which he is po- 
ſitively obliged to perform ; and jo are not loołed on by the Contracters, 
as an uncertain Event in his Choice, And therefore tho? ſuch are often 
conceived as Conditions, and ſo may ſtop Execution, till the Creditors 
Part be pertormed, yer that is rather as the Failzie or Delay of the mu- 


tual Cauſe of the Obligation, than as the none Exiſtance of the Conditi- 


tion, 


The 


— ne 
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Actor oj cover 8 The Lords Found, The Creditor may make uſe of the 
Alter Ones AY Bond of Corroboration, or repudiate the ſame at 


his Pleaſare. 
| Sir Ja. Juſtice, Clerk. 


DECISION LXVII 


Eodem Die. 


Mrs. Auchenleck, 


AGAINST 


Enſigne Millar of Mugdrum. 


. 


Teutenant Doaglaſs draws a Bill upon Enſigne Millar, for pay ing to 
himſelf or Order 30 Lib. Sterling, as the Ballance of a ſtated Ac- 
compt betwixt them. This Bill is accepted, and by the Lieute- 

nant Indorſed thus (Pay to Grace Douglaſs or Order the within Contents ) 

and further Indorſed by her to Miſtriſs eAzchex/eck in the ſame way. The 

Accepter ſuſpends upon a Back-bond relative to, and reſtrictive of the 

Bill granted by the Drawer to him. And the Queſtion being, Whether 

an Indorſat ion, not bearing Value received from the Indorſer, does fo de- 

nude him, that the Contents of the Bill could not be affected by his Cre- 
tors, or by an Obligation reſtrictive of the Bill? , | | 
It was eAlledged for the Suſpender, That we having ſcarce any Laws 
or Deciſions touching the preſent Queſtion, it falls naturally to be deter- 
mined by the Laws and Practice of other Nations: And as to this the 

French Ring's Ordinance in 1673 is plain, That the Property of ſuch a Bill 

s not tranſmitted, where Value is not mentioned to he received. And 

Mr. Sevary a French Writer in his eAvis & Conſeils ſur le Comerce, in the 

avis ſtates the preſent Caſe plainly, and determines it in the 

Suſpenders Favours. 2do. Mr. Scarlet who does not confine himſelf to 

the Cuſtoms of any particular Nation; but takes in what's Law and 

practice all Europe over, does in his 12th Rule of the 8 h Chap. thus de- 
termine the preſent Caſe, (if the Indorſement have no more than, pay 
fir me to N. N. And it be not expreſſed from whom the Value was re- 
ic Wl ceived, then it's look'd on as no more than a ſingle Order; and the In- 

4, Lorſer is {till conſidered as the principal, Poſſeſſor of the Bill.) 3tio. 

be Wl Suppoſing the Indorſer had actually gotten Payment from the Accepter, 

and granted Diſcharge ; and that upon Clearance betwixt the Drawer and 

Accepter, the Drawer had got up this Bill; he would be no doubt juſtly 

ce Wl founded againſt the Indorſers for the Repetition of the Money, becauſe it 

would ſtood proven by the Diſcharge, that they had uplifted the Money by 
ed vertue of a naked Order, which did not bear that they had paid the Va- 
bo-: lue, and which would neceſſarly force them to prove by his Oath, that 

7, Value was paid, tho' not expreſt. And it's certain, there is ſtill Re- 

en courſe for Repetition where Value is not expreſt ; But none where it isex 

ors YI preſſed, unleſs the Repeater wall redargue Value by the Receiver's Oath. 
zu- «Anſwered for the Charger, That the French Kjng's Ordinance is no 
ti- Rule to us; for by it, a blank Indorſation in Fance, is void, which ne- 

vertheleſs by the Laws of Scotland and * Exgland is valide. And therefore 


X | that 
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that Article abovecited, being expreſly contrary to our dayly Cuſtom, 
ought not to be regarded. And in general it's a Rule with us and in 
England, That in all Bills Value is preſumed to have been paid by the Pof. 
ſeſſor, except it be otherwiſe made appear, either from the Form of the 
Draught of the Indorſement, or from the Circumſtance of the Perſons; 
Or by Oath of Party. Thus 19th March 1707, Value was preſumed to 
have been given by the Poſſeſſor of a Bill, tho? it bore not Value received, 
unleſs it were proven by Writ, or Oath that no Value was paid. Again, 
26th January 1709, Swinton and Executor's of Bonnar contra Re. 
reſentatives of Thom: By an Order to deliver to a Bearer a Sum of 
oney, and take his Receipt; Value was preſumed to have been given, 
tho? it did not expreſs Value received. Further, where the Statutory 
Law of a Country allows Indorſat ions to be ſigned Blank, the Poſſeſs; 
is ſtill to be looked upon as full Proprietar of the Contents. Now in the 
AQ 1696 anent blank Writs, Indorfations of Bills are excepted : The 
Reaſon whereof, is, That they might paſs blank through many Hang, 
for the Expedition of Comerce: Therefore by our Law blank Indorſi. 
tions are Authoriſed. 2do. The Form cited out of Scarlet, (Pay for me 
to N.) is like a Factory or Mandate, and does not denude the Indorſer 
of the Property of the Bill: But this cannot be applyed to the preſent 
Caſe, where the Indorſments on the Bill are not in that Form. 


Leith for Millar. 
Alter Spotzſwood, 


Dieciſiaus of the | 
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The Lords Found, the Indorſation preſumes Value, 
ry: cannot be taken off, but by a cont rary Pri. 
ation. 


Sir James Juſtice, Clerk, 


DECISION LXVIII. 


DL 16th February 1715. J 


Lord Royſton and Laird of Fraxer ſdale, 


AGAINST 


Haliburton of Pitcur. 


H E Lord Royfoz, and Frazer/dale having wakned a Procely 
againſt Piteur, wherein as having Right by Progreſs from Sig 

George Mackenzie, they inſiſt for Payment of the Annualrentf 

ofa Bond due by the late Pitcur to Sir George, (the principal Sunl 
being payable to his Heir of Tailzie) Pitcar intents another Prod 
ceſs againſt them, as being Executors by Progreſs to the ſaid Sir George] 
tor Payment of a Bond of 6ooo Merks granted by him to Mars 
garet Haliburton this Pitcur's Siſter, and failing her to Picur him 


ſelf, payable at the next Term, after their attaining Ten Years of Age 


But the Bond being Lacerate in ſeveral Places, ſo that ſome of the Clauls 
es and Proviſions could not be read, tho* the Clauſe of Regiſtration} 


Subſcriptions, c. were intire. And the Lords having found in an othet 


Proceſs, That the Bond was not probative. In this new Proceſs, the ſam4 
Grounds are again inſiſted on by the Lawiers on either Side; which ne 


vertheleſs ſhall be here paſt over, becauſe the Interlocutor hereto ſubjoinec 
takes no Notice of them. But now further Pitcur having Franca 
- | * 


Ko 


——_— 
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Declaration under the Hand of my Lady Preſtonball, (who was firſt 
Married to Sir George,) importing, That ſhe had procured from Sir 
George a Bond of 1000p Merks in Favours of her Friends, and that the 
ſaid Bond was to ſubſiſt failing of Children of her Body with Sir George; 
but he having deceaſed, leaving Children, who alſo deceaſed before their 
Mother, and without Iſſue. 
It was contended for the Executors, That granting ſuch a. Declarati- 
on was ſufficient to make up the lacerat Clauſes in the Bond, yet that 
the Import of it was, That if he had no Children by her, then this Bond 
was a kind of fideicommiſs, whereby his other Heirs were to be burden. 
ed; but if he had Children, then the Condition of the fdeicommiſs fail- 
ing, it was to take no further Place. And ſo it is expreſly in L. 114. $ 
13. ff. De legat. 1. cum quis erit rogatus ( i fine liberis deceſſerit ) per fdei 
commiſſum reſtituere, Conditio defeciſſe videbitur, ſi patri ſupervixerint 
Liberi. And L. 17. 57. ff. ad Sen: Trebell. Which ſays, That when a 
fdeicommiſs is left under that Condition, That it's extinguiſhed, if the 
Perſon therewith burdened leave a Son, tho? that Son ſhould afterwards 
Die: So that Sir George his Son having ſurvived him, defecit Conditio, 
And the fideicommiſ/s being once extinguiſhed, by no Rule in Law could 
it revive. | 
eAnſwered for Pitcur, That the Words of the Declaration are to he taken 
together, viz. X I procured from Sir George a Bond in Favours of my Friends} 
which joined with the ſubſequent Words { that the ſaid Bond was to ſub- 
ſit, Se.) make up the two Cafes, viz. Either that the Marriage Difolv- 
ed without Children; Or that the Children Died without Iſſue: For 
ſo Clauſes of this Nature have been in our Law frequent ly interpreted ; 
particularly 18th June 1680, where the Words of the Interlocutor are, 
(The Lords found, That the Survivancy, and not the Exiſtence of Children 
procreat of the Marriage, was underſtood, and therefore found the Sum in 
Queſtion to return, ſeeing the Children procreat Died without Iſſue before 
their Mot her.) And it was oAlledged Pitcur was in a much ſtronger Caſe, 
ſeeing by the Declaration, it ared that Sir George his Intent was to 
prefer the Iſſue of his own Body by his Wife to her Relations, but upon 
that Failure to prefer his Wifes Friends for the Sums in the Bond to his 
other Heirs. 2do. That there is a Difference between the Condition ( f 
fine Liberis ) and that of ( failing Children) This Laft being of the Nz- 
ture of 5 1 which takes Place at any Time, whenever the In- 
ſtitutes fail. | | 

Replied for the Executors, That tho* / which failing) do indeed im- 
port ſo much in Subſtitutions, and cannot there be otherwiſe explained; 
yet when ſuch Words are infert as the Condition of a Bond, there they 
muſt ſtill be underſtood, ſo as if the Granter ſhould have Children ſurviv- 
ing him, the Bond took no Place: Nor can it be otherwiſe underſtood 
in the preſent Caſe without manifeft Abfurdities; for ſo if Sir George's 
Deſcendents had failed after 500 Years, this Bond with it's whole Annu- 
alrents, would have been a Burden upon his Heirs. od EE 


The Lords found, That ſuppoſing the Clauſe in the Ladys 

. ( viz. That the Bond was to ſubſiſi fail 

ing Children -4 her Body with Sir George) had been 
5 inſer 
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Lord Advocate inſert in the Bond, yet the Bond could not be Binding 
of Ka.” 0 in the Event, which hath happened, by the exiſling 
of Children in the Marriage, who ſurvived Sir George 

bat Died before the Lady without Iſſue. 


Mackenzie, Clerk. 


DECISION LXIX. 


Eodem Die. 


alter Carmichael, 


AGAINST 


Lockhart of Cleohorn. 


Nan Action for Mails and Duties againſt the Tenents of Weſter-mill. 


rig, at the Inſtance of Malter Carmichael, he produces as his Title, 

a Tack from Sandilands of Boall Proprietar, in Favonrs of Carmi. 
chaePs Predeceſſors, in anno 1618, which bears to be in Implement of ano- 
ther Tack in azzo 1597, and acknowledges the Receipts of bygones, 
and ſets the Lands for 19 Years for an eluſory Duty, containing alſo an 
Oblidgment to receive the ſaid Carmichael and his foreſaids, Kindly Te- 
nents in the ſaids Lands, after the Iſh of that Tack, for 40 Lib. of 
Graſſum, at the Beginning of each 19 Years Tack; beſides, the yearly 


Duty, and to reiterate and renew, as often as need beis, £9c. upon which | 


there is a Decreet of Regiſtration in eAxzo 1637, and a Decreet of Suſ- 
penſion in eAzx0 1638, running in the Terms of the Tack. 
On the other Hand, there is produced for Lockhart of Cleghorn, a Char. 


ter of the ſaids Lands, granted by Carmichael of Bonington Superior, | 


with a Saſine, both proceeding upon a Diſpoſition to Ciegborn from his 


own Lady and her Siſters, as Heirs to Winram of Miſton their Father, 


who had Right by an expired Compriſing againſt Sandilands. 


eAlledged for Cleghorn, the Heritor, 1m. That the Tack was N ull as 
wanting an Iſh. 240. That tho? the Obligement to renew might have | 
been good againſt Sazaz/ands and his Heirs, yet it could not Militate a- | 


gainſt him a ſingular Succeſſor, 


eAnſwered for the Tackſman, 1m. That there was an Iſh at the Ex- 
piration of ilk 19th Years. 2do. That as ſingular Succeſſors are Diſin- | 
abled by ACt of Parliament to break Tacks ſet to Tennants, ſo here there 
ſeems to be no Difference betweem a Tack and an Obligement to grant | 


one, Nam pactum de Aſſedatione facienda, et ipſa Aſſedatio parificantir, 


providing they be both Cled with Poſſeſſion. And it's as eaſy for a ſin- 
gular Succeſſor to enquire into the one as the other, ſince neither is Re. 


giſtrate, and therefore equally preſumed to be Unknown: For this he 
Quotes Two Deciſions from Viſcount of Stair, Pag. 314 in Fine, where 


this Caſe has been Determined, viz. March 2oth 1629, Laird of Hin. | 


month contra Weems, and another obſerved by Hop 


e, viz. Crawfurd 
contra ; 


Rephed for Cleghorn, That ſuch an Obligation to renew, is not a Tack; 
and it Pled as ſuch, it is Null, as wanting an Iſh : For tho? it might be 


good for the firſt 19th Years, after Expiring of the Original Tack, yet 
93 N | no 
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no longer: Nay the Obligation, tho? Perpetual, might indeed bind Boall 
and his Heirs, but not a ſingular Succeſſor ; Otherways ſuch an Obliga- 
tion would be more Favourable than a Tack it felt, which neverthefeſs 
cannot ſtand before a ſingular Succeſſor, if it want a Determinate Ih. 


The Lords preferred the Tackſman to the Mails and 
Duties for Bygones, and in Time coming, until Re- 
moving ; Reſerving all Dejences in the Removing, as 
accords, | 


Archibald Hamilton 
fr Lockhart, Alter Muzr, 


Mackenzie, Clerk. 


DEC1S10N: LXX. 
Eodem Die. 


Mr. Patrick Greenhill, and the other Creditors of Lyon of 


Bauc by 
95 AGAINST 


Mr. Walter Stuart of Capeth. 


IN this Action as Marked 14th December 1714, where the Lords 
WM: found, (the Priviledge of Reſtitution upon Minority and Leſion, 
y was Competent to the Wife, in regard ſhe was veſiita viro, and 
h immediately after Diſſolution of the Marriage, Revocked and Intented 
. W kcedution, before Diligence done at the Inſtance of the Husband's Cre- 
ditors ) The ſame Foint being again to be Debated, it was of new 
Alledged for Banchry's Creditors, that the Brocard, contra non valentem 
gere, c. cannot be applyed to the Caſe, becauſe there is here no Preſcrip- 
tion but a Priviledge, which if nor uſed within the Time allowed, Ex- 
pires: And this it's Termed in the former Interlocutor, and in the 
Civil Law called Beueficium Reflitutionis ;, As alſo by our Lawyers, and 
Viſcount of Stair, Lib. 1. Tit. 6. per Tot. And that Priviledges do ſo ex- 
pire, appears from the Inſtances of Creditors not Adjudging within Year 
and Day, the Priviledge of Redemption, within the Years of the Legal, 
Sc. 2do. Granting the Brocard took place, even with reſpect to a Privi- 
ledge, yet the Wife was Valens agere cum effectu, by revocking and rai- 

ſing Reduction, either of her ſelf, or by the Judges Authority. 
eAnſwered for the Purſuer, That there was no Foundation for the De- 
tinRion ; Beſides, That by the com mon Law, the Quadriennium ought 
ſor good Reaſons be Prorogate, as appears from L. 3. C. de Dolo, more. 
over, the Quadriennium is not the Priviledge, but rather a Reſtraint u- 
pon it; for ſince the Priviledge ariſes from common Equity, it ſhould 
run as long as any other Right; But ſince Men ought ſooner to enquire 
into the Deeds of their Non-age,therefore Law introduced this Reſtrict ion. 
Now a Reſtriction of a Priviledge plainly falls in with Preſcription, 
and is very like to the Ten Years Preſcription in Tutors Accompts. 246. 
That there was great Reaſon in this Caſe to Prorogate the Time, fince 
Reſtitution was to be implored againſt the Husband himſelf, ſhe being 
not only under that Reverentia ew (and the Abſtaining in Effect 
I 


. 5 


— 
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is like the Donation, and the Conſequence tending to a Diſſolution or 
Affections, an Evil worſe than the Patrimonial loſs) but alſo Deſtitute 
of Counſel, and kept under the Ignorance of her Affairs; yea, under 2 
juſt and legal Authority, ſhe her ſelf being /ab cura to carry on the * 
Action, which Diſtinguiſhes the Caſe from Reſtitutions with Third 

Part ies. 


The Lords adhered to their former Interlocator, and 
Found the Priviledge of Reſtitution, Minority and 
Leſion, was Competent to the Wife, to Reſiore her 
2 agaiuſl Deeds done to the Husband, and others de. 
Pring}:, Alter Gra oP . . i 
dan © riving Right from him; in regard ſhe was veſtita 
viro, and i» meniately after Diſſolution of the Mar. 
riage, ſhe Revocked and intented a Reduction, before 
Diligence done at the Inſtance of ber Husband's Credi. 
tors. 


Gibſon, Clerk. 


DECISION LNA 


[ 17th February 1715, J 


Sinclair of Freeſwick, 


AGAINST 


Sir James Sinclair of Dumbetb. 


N the A & ion at the Inſtance of Sizclair ot Freeſwick, againſt Sir Jam 
1 Sinclair, for Payment of a Debt owing to David Sinclair, from | 
whom F-eeſwick had Right : The Defender pled Compenſ-tion for | 

500 Merks, as yet reſting ofa Bond of 1000 Merks granted by the faid } 
David Sinclair to him. 
eAn/wered for the Purſuer, That the Bond founded on was Null by | 
AQ of Parliament 1681, one of the Witneſſes not being Deſigned. 
Replyed for the Defender, That David Sinclair had Homologate the | 
Bond, by making Payment of the one Half of the Principal Sum, and all ¶ De. 
the Annualrents, and raiſing a Suſpenſion of the Bond, in ſo far as con- Wl bur 
cerned the other Half; where his Reaſons of Suſpenſion were, the Pay- % 
ments abovementioned, and an offer to prove Compenſation or Payment W his 
of the other Halt by Sir James his Oath. | I 
Deplzed for the Purſuer, That when Deeds are Null ipſo jure, and by WY Brc 
poſitive Statute, there can be no place for Homologation; which can ¶ hac 
only take place where the Deed is not Null ipſo jure, but only Reduce- I the 
able and Quarrelable; ſuch as a Deed on Death Bed, or a Deed after Pub- Ta 
lication of an Inhibition, c. But in the preſent Caſe and others like it, I ma 
tis even Pars judicis, nor to ſuſtain Proceſs upon ſuch a Write, tho? no N cb 
Objection were made by the Party: And the Form of the Writes being Ne 
juris publici, private Parties cannot by an expreſs, far leſs by a Tacite 
Conſent, make that a formal Deed, which Law has Declared Informal FC: 
and Null. ; mc 


The 
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The Lords ſuſtained the eAfts of Homologation by Pay- 
ment of the eAnnualrents, and the Half of the Prin- 
cipal Sum, and by raiſing a Suſpenſion for the reſt, 
and founding upon Reaſons for further Payment, to 
Support the Bond, as a Valide and Probative Write. 


Actor Ro. Dundas, 8 
Alter Dun. Forbes. 


Alexander, Clerk. 


DECISION LXXIL 


Eodem Die. IE 


The Creditors of Mr. Jobu Meinxies Advocate, 


AGAINST 


Doctor Meinxies and his Lady. 


* Contract of Marriage betwixt Doctor Meingies and his Lady ( ſe- 

B cond Daughter to Mein i of Weem)Mr. John Meinzies the Father, 
vbliges himſelf to Provide 52000 Merks, to his Son the Doctor, 

and the Heirs of the Marriage, Oc. wherein alſo a Liferent of 2000 
Merks is Provided to the Doctor's Lady; which in Caſe of Children of 

the Marriage is Reſtricted to 100 Lib. Sterl. with Reſervation alſo of 

the Literent of 22000 Merks to Mr. John himſelf and his Lady: The Do- 
tors Lady's Portion being $000 Merks, and payable to the Husband, 
dot to the Father. Mr. Johz having ſhortly thereafter become Ban- 
es WH krupt : In the Ranking of his Creditors, ſuch of them as were prior to 
m the ſaid Contract, repeated a Reduction upon the Act 1621, alledging, 
or That the Jointure was Exorbitant, becauſe the Father who is the Obli- 
rant, Was at the Time of Contracting Inſolvent, and therefore it was 
Fraudulent in him to make ſuch Proviſions in Prejudice of his Creditors, 


which therefore ought at leaſt to be Reſtricted to a Competent Proviſi- 
on 


Auſcwered for the Defenders, That Law only preſumes Fraud from a 
Deed's being Gratuitous, where it is ſo; Not only on the Part of the Obligant, 
but ofthe Receiver, therfore whatever may be Objected againſt Mr. 
John, yet as to the Doctor's Lady and her Freinds, who knew nothing of 
his Condition, the Contract was fair, and the Marriage made it Onerous, 
2s to the Liferent; as was Decided 19th January 1676, Stamfield contra 
JB; o, where the Contract was the Liferent even of all the Husband 
had. 240. In the preſent Caſe the Liferent, conſidering the Tochar and 
me Lady's Rank, can never be Judged Exorbitant. 3#io. Tho? the 
Tochar was only payable to the Husband, not to the Father, yet this 
makes no Alteration ; for to whomever it was payable, the Lady was 
FJ obliged, and actually did Pay, and to whomever it was payable, ſhe 
J was to have neither more nor leſs Proviſion. : 3 
Rephed for the Purſuers, That it's unjuſt the Lady ſhould in Prejudice of 
I Creditors, enjoy ſo ample a Jointure as 2000 Merks, when ſhe brought no 
I more with her but Sooo, and which did flow by a Voluntar Convey- 
J znce from Mr. John Meinzies, oy was Lafſus, and the Payment 2 
| 2 trive 
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trived to be made to the Doctor, leſt the Creditors might have affected 
the ſame, if payed to Mr. Johz himſelf, as is uſual in ſuch Caſes. So that 
the Conveyance of the Funds made to the Son, was the very Onerous 
and Mutual Cauſe of the Tochar, whi:h the Doctor's Lady got along 
with her; and which Funds were truly the Credtors Money, ſince Mr. 
John had nothing of his own to Beſtow. 


Actor Gray, & hem 6 The Lords Fand the Lady's Proviſion both Oe. 


aſs. Alter Graha 0 
2 FRO rous and Suteable. 


Sir James Juſtice, Clerk. 
DECHSION LAX 
Eodem Die, Inter Eoſdem. 


N the abovementioned Cauſe, The Creditors having further inſiſted 
1 to Reduce certain Securities granted by the ſaid Mr John for his Gd. 


Daughter's Proviſion, upon the Act 1696, which declares all real 
Rights to be Reckoned as granted from the Date of the Inteftments, and 
not from the Date of the Deed, whereupon the Infeftments is to follow, 
when the Granter is under the Qualifications mentioned in that AQ: 
They alledged, That tho' the Date of the Saſine be not within the 60 
Days of the Diſponer's being Bankrupt, in the Terms of that Statutezyet 
the Regiſtration of the Infeftment is within the 60 Days, and this bein 
the Deed that makes the ſame Publick, and renders it EffeQtual, mult be 
the Meaning of the Act, when it Speaks of the Date of the Saſine; For 


thus a Poſterior Infeftment firſt Regiſtrate, will be preferable to a prior 


Infettment thereafter Regiſtrate. 


eAnſwered for the Defenders, That the AQ 1696, being introduced} 
Preter juris Communis regulas, and having a Retroſpe& to all Deeds 
done within 60 Days before the breaking; and a further Preſumption 
that Deeds, whereupon Infetfment may follow, are of the Date of the 


Infeftments to be taken thereupon, therefore the Words of the Law are 


moſt ſtrictly to be followed. Now the Statute Speaks nothing of the] 
Date of the Regiſtration, but of the Saſine only, and the Regiſtration 
is a diſtin& Act from the taking the Saſine, and therefore would have! 
been noticed by the Act, had the Legiſlator intended to have made the 
Preſumption draw down fo far: And then Parties would have been put] 
upon their Guard to Regiſtrate their Saſines, ſo ſoon as they were taken: 
But the Law that allows 60 Days ſtanding in Force, it was Optional to 


the Lady to Regiſtrate any Time within that Space. 


Rephed for the Purfuers, That whatever be the Words of the Law, yet 
Judges muſt ſo Interpret them, as that they be not rendered Eluſory and 
Ineffectual. for the Ends Propoſed: And the Fraud here being ſo Palpable, 
and ihe Regiſtration delayed to the very laſt of the 60 Days, res ifſa lo-} 


Juitor, that this tarpe lucrum eſt extorquendum. 


The Lords Fand, That in the Caſe of the Wife, he 60 
Days relating to Deeds made by a Bankrupt, 
| Commences 
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Commence from the Date of the Saſine, and not 


Actor Gray, & Robert a . | | 
= 88 from the Date of the Regiſtration; oAnd therefore 


& Milcod. Repelled the Reaſons of Reduction. 


Hr 


e Wy Ow 7? cos 


Sir James Juſtice, Clerk, 


| DECISION LXXIV. 


Eodem Die. 
Mrs. Agne, Nicolſon, 
AGAINST 
Sir James Sharp of Stoniehill. 


He Deceaſt Sir William Sharp of Stoniehill, Grand- Uncle to the ſaid 
Sir James, having Married a Lady, with whom he got aconſider- 
able Portion, and having no Children, grants Bond to her for 

1- W1o000 Lib.Scots,payable and bearing Intereſt after his Deceaſe;and there- 

al iter grants a Diſpoſition to ſeveral Debts reſting to him, Conſtitute by 

d MWBonds, Tickets, Accompts, He. in Favours of Sir William og of 

V, W6cot/craig his Nephew, and Father to Sir James: Which Diſpoſition 

: Whears this Narrative, That his Nephew ſtood bound for him in ſeveral : 

50 nſiderable Debts. After old Sir William's Deceaſe,his Nephew did not 

et Wrepreſent him, but paid many of his Debts, taking Aſſignation thereto 

gn Name of George Howat his Truſtee, who thereupon leads an Adju- 

x Wiication on Old Sir William's Eſtate. And Agnes Nicolſon the Old Lady's 

or Whicce and Aſſigney, did alſo within Year and Day, lead an Adjudicati- 

or Won upon the abovementioned Bond, and now inſiſts in a Proceſs of Mails 
ind Duties, wherein Compearance being made for Sir James Sharp Son 
ede Sir William the Younger, he produces tor his Title the ſaid Adjudicati- 
ds en, and craves Preference, becauſe Howat's Adjudication was led for 
eng rue Debts, and Bonds of Borrowed Money; whereas eAgnes Nicolſon's 
he M adjudication is a Gratuity, which ought to be Poſtponed to Onerous 
re Debts. | 

"i Anſwered tor Mrs. Nicolſon, That ſhe only craved to be admitted 

on Wart paſſu with Howat's Adjudication ; and that Sir James could not ob- 

ve ect againſt her Debt, becauſe Old Sir William had left ſufficient Means 
be Ito pay all his Debts, and this Bond alſo in Favours of his Lady. And 

"uf further, That Young Sir William had accepted the ſaid Diſpoſition to a 

Wat Sum more worth than all the Heritage: So that it was preſumeable 

to be had bought in his Uncle's Debts with the Effects of the Diſpoſition. 

Replied for Sir James, That the naked Acceptance of the Diſpoſition 

FJ could never import Extinction of his Adjudication, in regard it was only 

a Right in further Security, nowiſe innovating the Conftirurtion of the 

Debt ſecured ; and Sir James and his Father were under no Obligation 

Joo uſe Diligence, either implicitly from the Nature of the Right, or ex- 

Ipreſly from the Tenor thereof: And therefore Mrs. Nicolſon ought to 

60 prove his Intromiſſions: In which Caſe, he offered to prove the fame 

I was applied towards Payment 7 other Debts due by Old Sir * 


* 
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than what was contained in Howat's Adjudication, and therefore muſt ha 
be imputed in Payment of theſe other Debis. 
Duplied for Mrs. Nicolſon, That the Diſpoſition being not only accept. MW 1 
ed, but effectually made uſe of, it is not relevant for Sir James to (ay, N Ac 
That he can be found liable to hold Compt for no more than for what to 
ſhall be proven he did uplift, unleſs at the ſame Time he produce the 3.7 
Bonds, Tickets, &c. which are diſponed, and ſay they are yet unp- id juc 
and undiſcharged. 240. It was preſumeable, That young Sir William, all 
who was apparent Heir to his Uncle, but refuſed to Repreſent him, and pa. 
et did accept and make uſe of this Right, has recovered Payment of M 
all theſe Debts, unleſs he produce the Documents of ſuch as are not reco- no 
vered ; and this chiefly becauſe he accepted this Right for his Relief of bee 
Engagements: And therefore ſeeing he refuſed to Repreſent, he had WW ref 
no further a juſt Title to theſe Evidents as his own, but for his Relief W me 
only, and quoad ultra he was but Truſtee for Sir H illiam's other Cre. WE are 


—— 


ditors. Cat 

| The Lords found the Defender muſt Compt for ſuch of P 

Actor Hay. the Debts in the Diſpoſition, whereof the Iuſtructiam WM the 

93 came to his Father's or his own Hands, to extinguſ Cre 

his eAdjudication. Vide 17th June 1715. me! 

; the 

Mackenzie, Clerk. N 

able 

DECISION LXXV. bur 

Fodem Die. 155 

| xe 
Jobn Watſon of Sauchton, 3 
| AGAINST w 
1 ; : ef 
| Thomſen of Corſebill, and John Tod Merchant in-Glaſcow. Neri 
| | £ l is it 
Obert Hamilton Younger of Wiſhaw having Adjudged the Lands of WI Dili 

\ Monklangd, he and Mozk/and at length entred into a Minute, where- R 

| by Wiſhaw is obliged to diſpone the Adjudication to Moxk/and, and Wind: 
| he to pay a certain Sum therefore at diverſe Terms, declaring always that only 
| this is only a Corroborative Security, containing an Irritancy in caſe of ¶ ther 
not punctual Payment at the reſpective Terms, vis. That the Minu s n. 

ſhould be void. Monkland accordingly made ſome partial Pay ments, but MW ſha 


4 did not keep his Days; and in the mean Time Gabriel Thomſon and Jobs | 
Tod, Wiſhaw's Creditors, laid on Arreſtment in Monkland's Hands, and 
obtained Decreets of Furthcoming ; which Monkland ſuſpended upon 

| double Poinding: And thereafier Watſon of Sauchton, another Creditor WY" 

I of Miſhau, Adjudges Monkland's Eſtate, as belonging to his Debitor by 

vertue of the foreſaid Adjudication, and now inſiſts in a Proceſs of Mails 

and Duties againſt Mozk/azd. and his Tenants. In which Proceſs Thom- 
ſon and Tod compearing, and craving Preference, . becauſe of the Priority 
of their Diligence: | 


It was eAlledged for the Adjudger, 1220. That an Adjudication being Ner- h 
an Heritable Subject, is only tranſmiſſible by ſuch Diligence as is capable not 


to affect Heritage, and ſo not by an Arreſtment. 2do. No wy can chem 
| | ave 


T 2. oews 
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have Right to the Money due by Mon land, except he who is capable to 
diſpone Wiſhaw's Adjudication ; ſeeing Mozkland is bound to pay upon 
Wiſhaw's Diſponing. Now an Arreſter having no Title to Wiſhaw's 
Adjudication, can never diſpone it, and therefore he can have no Claim 
to the ſaid Money, but Wihhaw's Heirs, or Sauchton, who hath Adjudged. 
ztio. The above-mentioned Minut was only a Corroboration of the Ad- 
judication ; beſides, that Mozk/and not having paid at the Terms prefix'd, 
all the Effect of the Agreement is, That he muſt have Allowance of his 
partial Payments out of the Sums 1n the Adjudication. 

eAnſwered for the Arreſters to the Firſt and Second, That there being 
no Infeftment on the Adjudication, nor the ſame expired, whereby it 
became a Right of Property, the Sum for which it was led was ſtill ar- 
reſtable; for ſo it is in the Caſe of Heritable Bonds whereon no Infeft- 
ment hath followed. To the Third Anſwered, That ſuch irritant Clauſes 
are never ſtrictly interpreted, but ſtill purgable by Payment cam omni 
Cauſa. And as to the Minute's being Corroborative, Anſwered, That 
a Party's retaining Right till he be paid, does not alter the Nature of 
the Sums to be paid; but the Nature of the Debt is innovate, tho? the 
Creditor has an Objection competent to him againſt Diſponing till Pay- 
ment, which makes not the new ſtipulate Sum to be an heritable Debt, 
the Minute being a new Bargain. Nor is it unknown in Law, that an 
heritable Right may be a Security for a Subject of its own Nature Move- 
able, as in the Caſe of bygone Annualrents of heritable Sums; as was 
found 18. February 1676, Wauch contra Dr. Jamiſon. Laſtly, The Sum 
agreed on being in the Minute declared payable to Wiſhaw, his Heirs, ' 
Executors, or Aſſignies; this plaialy ſhows Wiſhaw's Deſign, that it 
ſhould be moveable: And there is here no Difference betwixt Succeſſors 
and Executors ; for as whatever is an heritable Debt in the Perſon of the 
Defunct, and would belong as ſuch to his Heirs, may be affected with all 
heritable Diligence. So what is Moveable in the Debitor's Perſon, ſo 
s it would belong to his Executors, may be affected with moveable 
Diligence. | 3 

Replied for the Adjudger, 190. That an Adjudication does not fall 
under the. Comprehenſion of the Term Bond, or Obligation; and it is 
only Money due by Bonds that the Act of Parliament declares to be ei- 


. W Wt... 
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compleat, and are not much concerned with what may be in the Inten- 


tion of their Debitor. | 
A dor Arch. 8 The Lords preferred the Adjudger to the eArreſt. 


ton. Alter ** ers. 


n 


Roberton, Clerk. 


DECISION LXXVL 


Eodem Die. 
John Warrander and Robert Stirling, 
AGAINSLI 


Jobn Alexander and Adam I homſon. 


Uncan Luttit Skipper in Preſtonpans, by his Bill of Loading, 8:h 
January 1712, obliges himſelf to deliver to Robert Stirling Mer. | 
chant in Rotterdam, or Order, 20 Bags of Goods; and on the 2oth | 


of January thereafter delivers the Goods to Richard _ in Preſton. 
Pans, and takes his Receipt of the Particulars, viz. Muſlins, Pepper, 
Callicoes, Ac. for which Sheriff obliges him to hold Compt ſo ſoon 28 
Luttit returned to Rotterdam, which was in May thereafter, he Indorſes 
Sheriff*'s Receipt to Stirling, and he to Warranger his Correſpondent 
here. John eAlexander and Thomſon his Cedent coming to know that 


there had been ſome Goods lodged in SHeriff's Hand by Luttit, arreſts } 
the ſame upon a Dependance; and thereafter the Cauſe being Advocate 


from the Inferior Judge, the Queſtion came to turn upon this, Whether 
the Goods were preſumed to belong to Luttit, (and in Conſequence to 
the Arreſter) or to Stirling? And, 

It was eAlledged for the Arreſter, 110. That he was founded in the 
general Rule of Law, That Poſſeſſion preſumes Property; and therefore 
ſince the Goods were lodged in Sheriff's Hands by Luttit, they were pre- 
ſumed to belong to him, And 2«0. The Receipt being taken in his own 
Name, and Sheriff bound to be accountable to him, the Preſumption was 
in Favours of the Arreſter, that they were Lattit's, unleſs the contrary 
were clearly inſtructed. | 

eAnſwered for Stirling and Warrander, That tho? the Rule takes Place 
in Moveables in general, yet not in this Caſe; for a Skipper's Poſſeſſion 
by Goods being on Board of him, preſumes not Property ; but that the 
Goods belong to the Merchant, and the Skipper hath only naked Cuſtody 
and Retention, like a common Carrier. 240. To what Purpoſe ſhould 
the Indorſation of Sherif*s Receipt have mentioned that the Goods were 


Stirling's, ſeeing all that_was deſigned by it, was a Warrant to Sheriff 


to deliver them: So that the only Deſign ſeems to have been that 
Luttit, ſhould ſatisfy his Truſt, and Stirling have his own Goods and 
therefore the Order was conceived in plain and general Terms. 


The Lords Found, That ſince Luttit by his Bill of Load- 
ing, dated the 8th oj January 1712, was obliged to 
deliver to Stirling, or Order, 20 Bags of Goods; and 


having 
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having on the 2oth of the ſaid Moneth delivered to 


Sheriff 5 Peices of Callico, Six Peice of Muſline, 


ner. Alter Ja. Fer- Receipt in his own Name, and Oblidgement to hold 
gon. Compt to him for them. eAnd ſince Luttit in May 
thereafter, did order Sheriff to deliver the ſaids 
Goods or Prices to Stirling or Order, and took no Diſ- 
charge of the Bill of Loading from Stirling, That 
theſe Circumſtances were ſufficient to infer a Preſump- 
tion, that theſe Goods in Sheriff*s Receipt were a part 


N. | and 14 Bundles of Pepper, for which he took Sheriff's 


of the Goods contained in the Bill of Loading to Stirl- 


ing; ard to elide the Preſumption of Luttit's Proper- 
ty thereof by his Poſſeſſion : Or his taking a Receipt 
from Sheriff in his own Name. 

Roberton, Clerk. 


DECISION LXXVIL 


Eodem Die. 


Viſcount of Primroſe, 
AGAINST 


The Earl of Roſeberry. 


H E late Viſcount of Primroſe did Nominate ſeveral Friends to 
be Tutors and Curators to his Son, with Power to them or the 
Major Part of thoſe who ſhould accept and be Alive (his Lady 

being always ſine qua non) to exerce, Cc. And in caſe of my Ladys 

Marrying again, the Earl of Roſeberry is appointed ſine quo non in her 

Place. Upon the preſent Viſcounts paſing the Age of Pupillarity, all the 

Tutors declined to be Curators { which they are allowed to do by the Act 

of Parliament 1696) except the Earl of Roſeberry, and therefore the Viſ- 

count takes out an Edict for chooſing new Curators, which coming in by 
way of Advocation ; | | 

It was eAlleaged for the Earl, That the Caſe was now to be conſidered 
in the ſame way, as if it had occurred in the Queſtion of the Acceptation 

0! the Tutors, and by the Nomination, if none had accepted but the Viſ- 

Counteſs who was Tutrix fine qua non, the Nomination would have held, 

ſiace not only no Quorum is named (and ſo any one who accepted is full 

impowered ( but alſo all Dubiety is removed by the Words of the Nomi- 
nation, viz. The fore/aids Perſons, or ſuch of them as ſhall accept) which 
can have no other Import, but the giving the Power to any one who 
ſhould accept, ſince Pluralitas diverſos eſſectus reſpicieus, in ſingularita- 
tes reſolvitur. Thus in Law, (i ſine Liberis deceſſerit ) tho a plural Ex- 
preſſion, yet is fully Anſwered by one Child. | 

eAnſwered for the Viſcount, That the Alternative ( Or the major Part 
if the eAcceptors) does as really and effectually determine a Quorum as if 

a particular Number had been named ; for thereby certainly it was the 

Fathers Intention, that at leaſt as many ſhould accept, as there till 


might be a Majority, for preventing any Stop in the Managery. And this 
A a | could 
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could not happen in any Number under Three, ſince no Number 
under that contains a Majority, So that here indeed the Quorum in 
ſome Manner is leſs ambulatory or indefinite; ſince it may be leſs or 
more according to the Number of the Accepters: But this is certain, 
and is plainly a Demonſtration, that the ſmalle't Quorum muſt (till be 
the Majority of the Accepters, and conſequently cannot be under 
Two, nor the Accepters leſs then Three. So that here the Caſe is the | 
{ime as where Curators are named, and a particular Quorum expreſſed, | 
and not ſo many Accepters as make up the Quorum; in which Caſe the 
Curatory becomes Null, 25th January 1672, Sir James Ramſay contra 
Mantel. Further that the Quality of /ze qua non, did of it ſelf likewiſe | 
ſhow, that it was not intended that the Tutory ſhould ſubſiſt in that 
one Perſon ; for a fine quo non neceſſarly ſuppoſes, that there muſt be 
other Tutors acting with a leſs Power. Laſtly, That there is a very | 
reaſonable Diſtinction in this Caſe betwixt TA and Curator): For 
tho? it may be preſumed the Father's Will in dubio to prefer any one of | 
the Tutors nominate, to a Tutor in Law: Yet in the Caſe of Curators |} 
who are only to concur and Ac with the Minor, Law has conſidered | 
him to have a ſufficient Judgement to make a fit Choice, | 


Actor Tho: Ken- 


| 1 . 
3 The Lords found, That in the Caſe which hath hap. | 


pened, the Father's Nomination hath failed, aud 
that the Viſcount is at Liberty to chooſe his Curator: | 


Makenzie, Clerk. 
DECISION [XXVIL 


[18th February 1715. J 


The Lord and Lady Lindoris, 


AGAINST: 
Sir James Steuart of Burra, 


# | H E Deceaſt Sir eArchvald Stenart of Barra having no Contract off 
Marriag ewith his Lady, diſpones to her a little after the Mat- 

riage, the Liferent of his whole Eſtate, and the Property of all his Money 
and Movcables; but 6 Years thereafier he makes a new Settlement far! 
ſhort of the former, upon which ſhe was Infeft. She now with Con- 
courſe of the Lord Liadoris her preſent Husband, purſues Sir James] 
Steuart her Son, for Implement of the firſt Diſpoſition. | 
eAn:/wered for the Defender, That the firſt Diſpoſition never came to 
be a binding Obligement. upon the Husband till delivery, it being alway$ 
in his Power to cancel and deſtroy it; and by the Parity of Reaſon to al 
ter or Diminiſh it by any ſubſequent Deed. | 
Replyed for the Purſuers, That there can be no Diſpute in this Pointy 
not only by Reaſon that the Husband is Caſtodier for the Wife during tha 
Marriage, but that the Nature of the Writ is ſuch, as could only tak 
Effect upon the Deceaſe of the Husband, and therefore the Write was 
once a fair conſtitute Obligement betwixt them, whether delivered or not? 
Nor could he any more conceal it, than he could a Contract of Marriagy 
it being Donatio propter Nuptias, which comes in place of a Contract, an 
has the Marriage it ſelfand the natural Obligation on the Husband tt 


py 
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provide his Wife, for the Cauſe thereof; which is certainly Onerous. 
240. By our conſtant Practick ſuch Proviſions have been found irrevoc k- 
able; As 28th March 1635, Lady Lauriſton, contra Lady Dun pace, 
Where the Lords expreſly found, That tam dos quam Donatio propter nup- 
tias, might be conſtitute between Man and Wife after Marriage; and 
which being ſo conſtitute was not revockable, being done in Competency 
of Proportion. Which Deciſion further Determines, That where there was 
once a prior Bond made betwixt the married Perſons, that behoved to 
be repute in Place of a Contract of Marriage. 
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Actor _ — The Lords found the Bond of Proviſion, tho Hing by 
—_— Naſmith and the Granter, the Time of his Deceaſe, not revock- 
F-rguſon Senior. able, except in ſo far as it exceeded a competent 


Proviſion. 
Mackenzie, Clerk, 


Piste  LXXISX. 


Eodem Die. 


Jean Pitcairn, 
AGAINST 


Euphan Deans, and Preſton of that Ilk, a Juſtice of Peace. 


NA Morton W riting-maſter, being under Diligence for a Debt con- 
tracted by Jean Pitcairn his Wife, before the Marriage; Euphan 
Deans Relict of Robert Newlands Glover, becomes Caution for the 

ſame, and Morton having Abſconded, and Mrs. Newlands diſtreſt ſor 

the Debt, ſhe obtains a ſummar Warrant from a Juſtice of Peace, with- 
out calling or certiorating Mrs. Morton, to Impriſon her till ſhe ſhould 
relieve her of her Cautionry : And the Becauſe in the Warrant is, That 

Mrs. Morton had circumveened Mrs. Newlands, and was guilty of a 

premeditate Cheat and Breach of Truſt, was in meaitatione fugæ, Oc. In 

an Application to the Lords by Complaint ; 

It was Alledged for the Plaintiff, 19. That a Juſtice cannot grant a 
ſummar Warrant for Impriſonment, till the Party be cited and brought 
before him, except only where there 1s appearance of Breach of the Peace, 
as is plain by the Inſtruct ions to the Juſtices. 2do. That ſhe being Veſli- 
ta viro, could not be impriſoned for a civil Debt; and tho? ſhe could, a 
Juſtice of Peace 1s not a competent Authority to Impriſon for ſuch a 
Cauſe. 3tio. That this was of very bad Conſequence, for if a Juſtice 
of Peace can grant Warrant for ſummar Impriſonment, upon no better 
Inſtruction, than a Parties ſigning a Complaint, all other Diligence will 
for everceaſe: And poor People who are not able to find Cautioners, 
muſt remain perpetually confined, and expoſed to Humor or Ignorance. : 

eAnſwered for Mrs. Newlands, to the Firſt, That upon any figned 

Complaint of a Crime, ſuch as Adultery, Cheating, Cc. which are not 

done by Violence / and therefore not properly Breaches of the Peace, but 

ſimple Tranſgreſſions of the Law) the Juſtices can attack till Bail be 
found ; And even in capltal r thoꝰ they cannot judge, they can 

| K 4 2 | ; Im- 
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Impriſon, and preſent the Criminals to the proper Court; eſpeciall 

ſince they were put on the ſame Footing with the Juſtices in Exgland, 
Where it's nottour that almoſt all Proceſſes begin with arrefting the Per. 
ſon. To the Second, That the Argument militats againſt Mrs. Morton, 
Since her being veſtita, was the very Reaſon for uſing this Method, to 
attack her for Fraud, becauſe, ſhe could not be reached in common Form. 
To the Third, That there was no Reaſon to fear theſe Conſequences, 
Since, 1990, That it can ſcarce happen in an Age that ſuch a complicated 
Injuſtice ſhould be attempted. 240. No Body who can by ordinary Dili- 


gence force Payment, will reſt ſatisfied with a Juſtice's Warrant, which 
at moſt lands in Caution. 


1 Boſwc}. Juſtice of Peace was illegal, being for Impriſoning 


a married Wife, for a civil Debt. 


pences and Damnages tothe Plaintif. 
Roberton, Clerk. 


DECISION LXXX. 


Eodem Die. 


Murray of Deuchar, 


AGA INS T 


Jehn Erierſon Son to Sir Robert Grierſon of Lagg. 


Ohn Grierſon having accepted a Bill drawn by John Hunter and 
Robert Douglaſs, payable to Michael Coulter Merchant in Glaſgou, 


and getting a Bill for the Equivalent from Dowzlaſs ;” the ſaid Dou- 
glaſs pays Coulter, and takes up the Bill from him, and an Indorſation 
to himſelf, and thereafter Reindorſed it to Coulter: But having deleted 
the Reindorſation, he indorſed again of new in Favours of Deuchar, 


who (after the Bill had lain over more than 5 Years) raiſes a Proceſs 


thereon againſt Grierſon the Accepter : Where 
It was eAlledged for the Defender, That tho? Bills of Exchange, when 


recently granted, and paſs in Way of Commerce for Money advanced | 


tothe Drawer or Indorſer at the Time, are much priviledged, and look- 
ed upon as ready Money ; yet when they ly long over, or are given for 


Satisfaction or Security of prior Debts, then any Defence competent in 


other Caſes are competent in this, and the Perſon to whom the Bill is 
payable or indorſed, is only looked upon as a common Aſſigney. 
eAn[wered for the Purſuer, That the lying over of a Bill for ſome 


Time, does not prejudge it: On the contrary, Bills of Exchange, tho 


Holograph, do not fall under the ſtatutory Preſcription of 20 Years, as 
is obſerved by Sir George Mackenzie on that Statute, where he tells, That 


the Parliament did expreſly refuſe to comprehend Bills of Exchange in 
that Act. 


Replied 


The Lords found, That the Warrant granted by the | 


eAnd therefore | 
found that the ſaid Juſtice of Peace was liable in Ex- 
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Replied for the Defender, That he did not plead that the Bill cannot 
be the Foundation of an Action, but that it having lien over ſo long with- 
out any Diligence done on it, Deuchar's Acceptance of it muſt be with 
the Burden of all the Defences that were proponable againſt Douglaſs 
himſelf, if the ſame had continued in his Perſon, and as he had been Pur- 


ſuer ; and therefore, as Compenſation would have been a good Defence 


againſt Douglaſs, ſo mult it be againſt Deuchar. 


The Lords Found, That the Bill not being Proteſted 


AO againſt the eAccepter, nor Diligence done thereon for 
Alter Ita. Payment during the Space of 5 Tears, Deuchar the 


Indorſee is only to be conſidered as a common oAſſigney. 
Roberton, Clerk. 


DEGISI ON EXXXT 


L 19th February 1715. J 


Catbarine Stevenſon and Mr. James Gillon Advocate, her Husband, 


AGAINST 


The Children of the deceaſt Baillie Fife. 


X Gainſt the Interlocutor pronounced in this Cauſe the 3d Inſtant, 
finding, That in reſpef there was but one Subſtitution to the Fiar 
in the Heritable Bond, upon the Death of the ſaid Fiar, the Succeſ- 

for, by the original Bond, would have devolved upon the Executors of Alex- 

ander Stevenſon, in whoſe Favours it was granted: Catharine Stevenſon 
and her Husband do now Reclaim upon ſeveral Grounds before proponed, 
and now upon this ſeparate Ground, That granting the Succeſſion would 
devolve upon the Executors of Alexander Stevenſon, as Heirs of Proviſion 
to Suſanna the Fiar, yet in this View Baillie Ffe's Children muſt ſub- 


ſme, That Szſauna's Aunts, as her Executors, or neareſt of Kin, were 


ſerved Heirs of Proviſion to her. Which they had not done; nor were 
they of any Blood either to ex ander or Suſanna, being Children of Baillie 
Fife by another Marriage: So that upon the Foot of the above Interlo- 
eutor Catharine Stevenſon and her Brother, are the only Executors to 
both, and thereby preferable to the FHfes, who had produced neither 
Confirmation nor Service, as Heirs of Proviſion in the Perſon of the 
Aunts; nor had they connected any Title in their Perſon from theſe 


Aunts, ſo as to exclude Catharines Right of Blood, which, together with 


the Title ſhe produced from the Heir, was ſufficient ad fundandam litem, 


ſince ſhe could always Confirm before Extract. 


eAnſwered for the Fifes, That eAlexander Stevenſon's Siſters needed 
neither Service nor Confirmation, becauſe the Tutor had ſaved them the 
Trouble, by taking the Bond to them Nominatim, which they accepted 
of, and diſponed their Shares accordingly; And tho? a Tutor cannot b 
any Deed of his alter the Courſe of his Pupil's Succefſion, yet he can 10 
far better his Pupil and Succeſſors their Condition, as to ſave them the 


Trouble of Service or ns. - taking the Right to the _ 
1 * 
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ſors Nominatim, who would have ſucceeded by vertue of the general 6A 
Word Executors, contained in the firſt Bond: So that in this Caſe the MW again 
Subſtitution taken Nominatim to Alexander's Executors, on whom the no E 
Lords have found the Right devolved, eſtabliſhed the Title ſufficiently MW cepte 
in the Perſon of theſe Executors, from whom the Children of Baillie Fife MW by tl 
derive their Right. again 

| the 
The Lords Adhered to their former Interlocutor, but re. are it 
mitted to the Ordinary to hear Parties Precurators Ml there 

upon this Point, viz. If the Succeſſion by the original Ml (like, 
Acores Sir Wal. Pringle ? Bond would have devolved upon the Executors of A.M ſou! 
8 158 lexander Stevenſon ; if Catharine Stevenſon confirm. A f 
milton & Ro. Dundaſs. : G : 5 2 
ing, or as Executors Deſignat ive ſerving Heir f 1110. 

Proviſion before Extract, could be preferred to Baillie ¶ how 
Fife*s Children, they not having ſhown any Right by Wl Ai 9 
Confirmation or Service? the / 
5 but t 
| Sir James Juſtice, Clerk, ad 
Mon 
DECISION LXXXII. the | 
Eod:m Die. to M 

3 to a 
William Dougiaſs Gadger, An 

AGAINST _ 

Colonel Jobn Erskine. 

Olonel Erskine having drawn a Bill upon his Salt Grieves for 420 Ml ,,7* 
Bolls of Salt, payable to eArchbald Ronald/on Merchant in Leith, 7 1 
the Bill is indorſed to the ſaid William Douglaſs; but at the Time 

of granting the Bill the Colonel took Bond from Ronaldſon for 200 Bolls | 

of Meal, the Price whereof was equivalent to that of the 420 Bolls of 

Salt; neither Party having performed their Engagements, and Ronald(on | 

breaking in the mean Time, Douglaſs the Indorſee, after 5 Years and 

odd Months, proteſts the Bill for not Acceptance, and inſiſts againſt the | 

Colonel for Delivery of the Salt, or Payment of the Price thereof; And 

the Lord Ordinary having found, That the Bill, not being a Money Bill, 

was only of the Nature of an Aſſignation, and that whatever was com- 

petent againſt Ronaldſon the Indorſer, was competent againſt Douglaſs | 

the Indorſee. | ST Th 
Againſt this it was Reclaimed and Alledged for the Purſuer, That | a 


where the Law makes no Diſt inction, neither can we. Now de praxi, In- | 
land Bills for Fungibles, paſs as current as Money Bills; nay, a expreſs | 
Act of Parliament, 36 Parl. 1696, Priviledge of Foreign Bills is extended | 
to Inland ones, without Diſtinction, whether drawn for Money or other | 
Fungibles: And were it otherwiſe, the Currency of Commerce would 


be very much ſtopped 2do. That this Bill had all the Requiſites of a and 
Bill of Exchange, v:z. A Drawer, a Perſon on whom *tis drawn, and ano- wh 
ther to whom *tis payable, and that for Value received; therefore it I the 
muſt have the ſame Priviledges. Th tis 


eAnſwered 
5 
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eA1n/wered tor the Deſender, That as regularly all Objetions are good 
againſt the Aſſigney that are good againſt the Cedent; fo tliefe is here 
no Exception from the Rule : For tho? Bills of Exchange be indeed ex - 
cepted, yet the preſent Bill can never have the Priviledge of theſe. For 
by that Way of Arguing, even a Receipt of Goods would not be good 
againſt an Indorſee, if the Receipt were not marked upon the Back of 
the Precept. And the Reaſon of the Difference is, That Bills of Exchange 
are in place of Money, and contrived to fave the Trouble of Portage, and 
therefore muſt have a Courſe as free as it has: But Bolls of Salt or the 
like, cannot paſs in that Manner, nor is it uſeful for Commerce that they 
ſhould ; and therefore have not the Priviledge of Bills, but are only as 
A\ignations: Nor does the Act 1696 give them that Priviledge. For, 
1/20. The Act only concerns Diligence upon Bills, but determines not 
how far Exceptions competent againſt the Cedent, are good againſt the 
Aſſigney. 2do. That AQ concerns only Money Bills; for it only extends 
the Act 1681 anent Foreign Bills, to Inland ones of the ſame Nature; 
but the Act 1681 concerns only Money Bills, as is plain from its Rubrick, 
Narrative, Statutory Part, Fc. Conſequently the ACt 1696 concerns only 
Money Bills alſo : And therefore the ſaids two Acts rather argue againſt 
the Purſuer, thus, That however our Laws have juſtly given Priviledge 
to Money Bills, yet the Legiſlature never thought it uſeful or neceſſar 
to allow the ſame Priviledge to Precepts for Goods, To the Second, 
eAnſwered, That this Bill wants an Eſſential for giving it the Priviledge 


acclaimed, vis. That *tis not a Money Bill, and no others are favoured 
by the Law. | 


The Lords Found, That the Bill not being for Money, 
but a Salt Bill, and not Proteſted, nor Diligence done 


Actor Sir Thom thereon for Payment, during the Space of 5 Tears and 
Fa 8 Ms Jome Months; therefore William Douglaſs the Indorſee 


' Was Only to be conſidered as a common Aſſigney. 


Roberton, Clerk. 


DECISION LXXXII. 


Fullarton of That-ilk, and Others, 


AGAINST 


The Earl of Kilmarnock, the Laird of Ochiltrie, and the Earl 
of Dundonald's Chamberlain. | 


N this Cauſe, as marked 19th November 1714, the Lords having 
found, That the Errors therein-mentioned were no Foundation for 
Damages; there is now a Reclaiming Petition given in by Fallartony 

and eAnſwers thereto by the Juſtices and Duudonald's Chamberlain; 

wherein moſt of the Grounds above-deduced are again Repreſented : Bur 
the Petition points chiefly at the Chamberlain, whom it Terms improbus 

litigator, and therefore * 1 Puniſhable in the Terms of y * 

Fa a 
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Inſt. de pen. tem. litig. viz. Ut damnum & impenſas litis adverſario ſuo in. 


ferre cogatur. | 

eAnſwered for the Chamberlain, That by the old Roman Law, the 
eAftio Calumniæ was competent for reſtraining of groundleſs Pleas, which 
run in Deſuetude; ſo that in Juſtinian's Time, nay by the very above. 
cited Parag. the Juramentum Calumniæ ſucceeded ; and the Plaintiffs ha. 
ving omitted to put.this Chamberlain to his Oath, if he had juſt Reaſon 
to purſue them, they cannot afterwards charge him as an Inprobus liti. 
gator : Seing if he had deponed de Calumnia, that would have effeCtually 
excluded all that can be pled againſt him. 

Replied for Fullarton, That tho? the Judges did ſuſtain his Proceſs and 
gave him a Decreet, yet one Wrong can never excuſe another, ſpecially 
conſidering the Chamberlain was Origo mali. 

Duplied for the Chamberlain, That the Purſuer might as well ſay, 
That an exceptionable Decreet uſed for Poinding, could not defend 4. 
gainſt a Spuillie, becauſe both were wrong. 240. Injuſtice may be 40 
done to a Purſuer, and therefore he as ſuch is not always Origo gi. 
The Commencement of this Action was agreeable to the Chamberlain's 
2 and Duty, and what follow'd upon his Complaint was not of 

im. | 

Triplied for Fullarton, That his Character could not excuſe him, other. 
wiſe a FaQtor would be priviledged to oppreſs his Neighbours, it he can 
but thereby Enrich his Maſter. 


The Lords Found no Damages due by the Juſtices of 
Peace; but found the Chamberlain liable in Damage, 
and reſtricted the 10 Lib. Stirling decerned by tie 

Ordinary, to 5 Lib. Sterling. 


Actor Me Doual. 
Alter Naſmyth. 


Gibſon, Clerk. 


DECISION LXXXIV. 
Eodem Die. 
Robert Tnghis Chirurgeon in Queensferry, 
AGAINST 
Margaret Harvie, and Archibald Ogilvie Brewer her Husband. 


Haare, Harvie having Accepted a Bill payable to Robert Iuglis be- 
fore the Marriage, which was not Proteſted; he now inſiſts both 


| againſt her and her Husband for Payment; and the Lord Ordinary ha- 


ving found the Husband. Liable for the Sum in the Bill, it not bearing 
Annualrent, but ordaining the Purſuer to prove that the Husband was 
Lucratus by the Marriage, before he could be Liable therefore. The 
Purſuer Acquieſced in the firſt Part of the Interlocutor, as being Conſe- 
quential to a late Decifion 15th July 1713, Watſon contra Gordon, where 
the Lords found, That a Bill did not bear Annualrent, in reſpe& it was 


not Proteſted ; and therefore contended, that this Bill, for that Reaſon, not 
bearing Annualrent, muſt affect the Husband, who Jure Mariti would 


have 


unde! 
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have Right to all Bills due to his Wife, and not Proteſted, & quem ſe- 
quunter commoda, c. But as to the 2d Part of the Bill, the Purſuer 
Reclaimed upon the following Grounds : . | 

1710, That as the Husband hath Right Jure Mariti to moveable Debts 
due to the Wife, ſo he muſt be liable for all Debts of that Kind due by 
ber; which, as being founded on Natural Equity, and the Analogy of 
Law, and as ariſing from the Communion of Moveables betwixt married 
Perſons, is expreſly maintained by Sir George Mackenzie, Inſt. P. 3 5. and 
Viſcount Starr, Iuſt. 1. Tit. 4. P. 32. 2do. The Husband being an in- 
controulable Adminiſtrator of the Goods in Communion, if he were not 
ſubject to the Diligence of Creditors, till after a tedious and uncertain 
Proceſs of Compt and Reckoning, whether the Husband be Lacratus of 
not, the Moveables in the mean Time might be conveyed away or em- 
bazled, and Creditors diſappointed of their Payments. 3t!0. The Huſ- 
band is always found liable, even tor Heritable Debts ia quantum Lucratus, 
therefore to make him liable for Moveables only in the ſame Manner, 
would take away all Diſtinction which Law and Practice hath made be- 
twixt Heritables and Moveables. | 

eAn(wered tor the Defenders, As to a Bill's not bearing Annualrent 
when not Proteſted, That by the Acts 1681 and 1696, Bills bear An- 
nualrent, in caſe of not Acceptance from their Date, and in caſe of Ac- 
ceptance and not Payment from the Day of their falling due; and it was 
ſo decided 8th June 1705, Blair contra Oliphant : And therefore the 
Term of Payment being in the preſent Caſe palt before the Marriage, the 
Bill is like a Bond bearing Annualrent ; and if it were otherwiſe, it would 
be in the Power of the Poſſeſſor of a Bill to make a 3d Party liable or 
not as he thought fit. And as to the Deciſion Wat/oz contra Gordon, 
Anſwered, That the Speciality of that Deciſion was, That the Executors 
of the Poſſeſſors of the Bill were purſuing, and the Debitor did not know 
to whom to pay, until they had made up a Title, and ſo he was not iz 
Mora; therefore the Lords thought it not reaſonable that he ſhould be 
burdened with Annualrent. | | 

As to the Grounds of the Petition, with refpe& to the Husband's being 
Lucratus, eAnſwered, Imo. That the Ordinary's Interlocutor is to be 
underſtood in terminis habilibus, vis, That if a Man ſhould be found 
liable for the Sums in a Bill, it muſt be underſtood to be to the Extent of 
the Moveables that Jare Mariti he got by the Marriage. And this is 
certainly the Meaning of all our Lawiers, ſuch as Star, Mackenzie, Cc. 
writing on that Subject; and is clear from Dirleton, P. 106. Andas to 
the Diſtinct ion betwixt Heritables and Moveables, Anſwered, That the 
Defenders were not concerned to argue what Effect the Wife's heritable 
Debts may have againſt the Husband's Moveables, which is a Point that 
the Viſcount Stairs owns to be dubious 3 but that it is enough for them 
to ſay, That the Husband ought to be but liable for the Wite's Debt, in 
as far as he has her Effects, whether Heritable or Moveable, which is 
confirmed by a 3d Deciſion, Gordon contra Lady Gight. 


The Lords Found the Husband liable for a Moveable 
Debt, whether be be Lucratus or not by the Marriage; 
| Ce. 1 


0 
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Actor Binning. But their Lordſhips Determined nothing as to the Bill chat 
Alter Rigg. in Queſtion ; only reſerved to the Parties to be heard was 
before the Ordinary, Whether the ſame be Heritabe Wl full 5 


or Moveable. | : 
Gibſon, Clerk, know 


DECISION LXXXV. AQ 


[| 22d February 1715, J 


William Bowls Sollicitor in Exchequer, 
AGAINST 


Sir Jobn Jobnſton of Caskieben 


IR John Johnſton being Cautioner to the Town of Aberdeen for 
one Douglaſs Baxter there; and having à Bond of Relief in the 
ordinary Terms, upon Dowglaſs's Death William Bow!s obtained a 
Gift of Baſtardy ; and Sir John inſiſted for Payment againſt the Dona. 
tar, Libelling upon his Bond of Relief, and alſo for another Sum of «; 
Lib. Scots, due to him by the Baſtard. In this Proceſs Sir Johx acknow. 
ledged upon Oath Payment of 36 Lib. Scots; and at the Adviſing his Oath 
gave in a Bill for Expences, which was refuſed, and ſo the Decreet went 
out, as to the Bond of Relief, in the Terms of the Libel, decerning the 
Donator either to Free, Relieve, Qc. or make Payment of the ſaid Sum 
Sc. after the Form and Tenor of the ſaid Bond of Relief in all Point 
In a Suſpenſion of this Decreet, the Point in Queſtion being, Whether th 
Penalty of the firſt Bond by Douglaſs to the Town of Aberdeen, is due 
the Cautioner? The Donator contended, It was not. 

Becauſe, Imo. The Charger having inſiſted upon the Alternative of 
Payment, to which no Penalty is taxed in the great Decernitor, coul 
not therefore now charge upon the firſt Member of the Alternatives tc 
relieve him of the Bond and Penalty therein contained. 2do. That there 
was no Penalty adjected to the Bond of Relief, but only in that grantedl 
to the Town of Aberdeen; to which, altho' Sir Job» obtained AffignJ 
tion upon Payment, yet the Town did not exact the full Penalty. ria 
That the Donator is in the Caſe of an Executor, who muſt have a De 
creet for his Warrant, and therefore liable in no Penalty nor Expences. 
4to. No Penalty or Expences here, becauſe of the Plus peritio, Sir Jobs 
having received 36 Lib. as ſaid is. 

eAnſwered for the Charger, That here there was only a Penalty cra- in th 
ved, and the Lords do often refuſe Expences where Perſons have been tion 
Litigious, and yet ſuſtlin the Penalties in Bonds for reimburſing the It 
Damages the Creditors may ſuſtain on account of the Expences depurſed. Part 
And the Decreet, tho? it aſſoillies from the 36 Lib. yet decerned for the that 
reſt of the Libel; now the Penalty was expreſly Libelled on. 240. That 
tho' there be no Penalty in the Bond of Relief, yet it obliges Doxglaſs to For 
relieve Sir John of the Penalty contained in the firſt Bond, or pay it to off 
him; and therefore he having failed in the Firſt,” it was juſt to Decern tho 
him in the Second. 3tio. Tho? the Donator muſt have a Decreet, tor 

f | | that 
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that can never excuſe his extraordinary Litigiouſneſs. 4ts. That there 
was no Plus Petitio; for at Commencement of Sir John's Proceſs the 
full 55 Lib. was due: But it having depended long, Sir Jobs in the In- 


terim recovered 36 Lib. by a Furthcoming, and fairly in his Oath ac- 
knowledged and allow'd the ſame. 


The Lords reſtricted the Penalty of the Bond granted 
1 te the Treaſurer of Aberdeen; wherein the Charger 
was bouud with Douglaſs the Baſtard, to the Sums 

Paid by the Charger to the Creditor. 


Sir James Juſtice, Clerk. 


DEGISION LXXXVI 


Eodem Die. 


T homas Spence Writer in Edinburgh, 


AGAINST 


Sir Adam Whiteford of Blairquban. 


IR Adam being Superior of ſome Part of the Eſtate of Dalvennar 
raiſed Reduction and Improbation againſt Shaw of Keirs, from 
whom the ſaids Lands had been purchaſed by John» Binning; in 
which Summons he alſo calls the ſaid John, as he who had been in Poſ- 
ſeſſion of the ſaids Lands, wherein he calls for Production of all their 
Predeceſſors Writs, Oc. and at length in February 1707, obtains a De- 
creet of Certification. But Thomas Spence having, after Citation in 
this Proceſs, but before pronouncing Decreet, led an Adjudication, he 
now charges Sir dam the Superior to receive him; which Charge being 
ſuſpended upon this Reaſon, That Johz Binning's Right being improven 
by the Certification, Sir eAdam was not obliged to enter the Charger as 
an Adjudger from him. And Thomas Epexce having Anſwered, That his 
Adjudication being before the Decreet of Certification, and 'Binning 
thereby Denuded, he the Adjudger ought to have been called in the Im- 
probation ; which not being done, it was Null as to him. So that the 
Queſtion 3 upon this, viz. Whether the Superior, when inſiſt ing 
in this Proceſs, be bound to take Notice of an Adjudger, whoſe Adjudica- 
tion was led prior to pronouncing Decreet, by After-Citation ? 

It was eAlledged for the Superior, That whatever may be ſaid of Third 
Parties Infeft and Holding of the Vaſſal that they ought to be called, yet 
that was never extended to the Vaſſals Creditors Adjudging, who have 
done no Diligence to obtain themſelves Infeft Holding of the Superior : 
For this were a. great Hardſhip upon Superiors, ſince Adjudgers may 

oſſeſs within the Legal, without taking Notice of the Superior. And 
tho? a Superior by politive 3 to common Rules) be bound 
to receive an Adjudger, yet n Higed to take Notice of Ds 
9 | 8 2 ut 
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but when he charges him to Infeft; which if done out of Time after the 
Superiors Decreet of Certification, *tis his own Fault in not doing ti. 
meous Diligence, but this cannot prevent the Effect of the Certification, 
240. Albeit the Calling an Adjudger were neceſſary, yet it was impoſſible 
in this Caſe, where the Improbation was depending before the Adjudi- 
cation was led, yea before Summons raiſed. 

eAn/wered for the Adjudger, That a Superior cannot pretend that a 
publick Diligence, ſuch as an Adjudication, which within a ſhort Time 
after pronouncing, is by our Law put into che publick Records, is ſuch 
a Right as he is not bound to notice. Beſides, That an Adjudger differs 
in this Point from a Creditor, by an heritable Bond and an Infeftment, 


— 


holding of the Vaſſal; for that is only a ſubaltern Right, and may be | 
latent, but the very Property of the Subject is veſted in an Adjudger ab. 
ſolutly, if not redeemed within the Legal, whereby he is immediatly in. 


ticled to an Action againſt the Superior to receive him. So that an Ad. 
judication is not only a publick Right, buy ſuch an one as Denudes the 


former Vaſſal. 
Declarators upon feudal Delinquences, whereby 


much leſs a compleated one, ſuch as this 1s, can never be prejudged 
thereby. 


his Vaſſal or his Repreſentatives, and thoſe in Poſ 

ſeſſion; But was not obliged to call an Adjudger if 

the Vaſſals or Sub-vaſſals, whoſe eAajudication was 

after the Date of the Citation in the Improbation, 
| Roberton, Clerk. 


Actor Sir Ja: Steu- 
art. Alter Sir Jo: 
Ferguſon. 


DECISION LXXXVII. 


Eodem Die. | 


Eliſabeth Gelly and others, 


AGAINST. 
The other Creditors of Monimusꝶ and their Factor. 


Pierie and their Tenents for the bygone Rents, and the Sums uplifted by 
Pierie from them. This having occaſioned a Competition, the Point in 
' Queſtion was, Whether theſe Arreſters have a Right of Preference to 


theſe 


240. A Decreet of Certification is not of the Nature of | 
the Vaſlals Right is 
made retro void; for it can never be underſtood to have any further Effect 
than from the Date of the Certification: So that any inchoate Diligence, 


The Lords Found, That the Superior was only Bound, 
in an eAftion of Reduction and Improbation, to call | 


ELiabetb Gellie and others, Creditors of Mozimusk, having arreſted on 
their perſonal Obligements, in the Tenents Hands, Alexander Peirie 
Moni mus 's Chamberlain, does neverthelſs take up the arreſted Money 
out of their Hands; and the other Creditors having thereafter got the 
Eſtate ſequeſtrate in the Hands of James Man as Factor by the Lords, 
with Power to him to uplift Rents, c. And call Pierie to an account: 
And going on alſo in Adjudications, Ic. The Arreſters raiſe a Forth. 
coming, both againſt the Tenents, and alſo call Pierie as he who uplifted | 
the Rents affected by them. Man alſo the Creditors Factor inſiſts againſt 
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theſe Rents, and to Repete the ſame from Pierie, tho? no Arreſtment 
was uſed againſt him? Or if Man the other Creditors Factor have a pre- 
ferable Title to the Ballance in Pierie's Hands, ariſing from his Intromii- 
ſions with the Rents arreſted ? 

It was eAlledeed for Man, That by his Commiſſion from the Lords, he 
was impowered to uplift; Not only the Rents from the Teneats, but 
likewiſe to call Pierie the common Debitors Chamberlain to account for 
his Intromiſſions : And that the ſaids Arreſters had not affected the Bal- 
lance in Pierie*'s Hands; and therefore could not in an Action of Furth- 
coming obtain Decreet againſt Pierie. 

eAnſwered for the Arreſters, That the ſaid Ballance belonged to them, 
becauſe it proceeded from Pierie's Intromiſſions with the Rents which 
they had arreſted in the Tenents Hands: And his Intromiſſion being as 
Chamberlain to the common Debitor, was obnoxious to their Action of 
Forthcoming in the ſame way with the Tenents ; ſince the Arreſtment 
was a xexus reals, affording an Action of Repetition againſt any Intro- 
metter ; nor could a voluntary Payment diſolve it. So that theſe Rents 
could be only uplifted by Pierie cum ſuo onere, and conſequently he liable 
here, tho? no new Diligence was uſed againſt him. | 

Replied for the other Creditors, That they had raiſed Summons of 
Adjudication before the Arreſtments were uſed: Now Adjudications 
give Right to the Mails and Duties before Arreſtments. 
 Duplyed for the Arreſters, Thar they were only ſeeking Preference to 
bygone Reſts, and Rents of the Term current, before any Adjudication 
was compleat ; for till then no Adjudger could compete with an Arreſt- 
er, for Mails and Duties; as was found 2d July 1667, Liſter contra Ai- 
ton and Keith; far leſs is a naked Summons of Adjudication to be notic- 
ed; for whatever that may operate againſt voluntar Deeds of the Debi- 
tor, yet it has no Effect againſt a lawful Creditor uſing Arreſtment. 


| The Lords found, That Pierie the Chamberlain, hav- 
ing Intrometted with what waseArreſted in the Te- 
Actor Hay. Alter 8 nente Hands, he was liable to the eArrellers for 
Horn, the ſame; And therefore preferred the eArreſters 
to Man the ſubſequent Factor, as to the Ballance in 
Pierie's Hands, in ſo far as their eArreſtments gave 
them Intereſt therein, or extended to. 
Roberton, Clerk. 
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DECISION LXXXVIII. 


| Fodem Die. 
Brigadeer Preſton, 
AGAINST 


Colonel Jobn Erskine. 


18 H E Brigadeer having purchaſſed the Lands of Faleyfeild, Overtoun, 


Pitfoully, and others, as higheſt Offerrer at the Roup, and given 
Bond for the Price, preſents a Bill Craving his Bond may be given 


up to him, becauſe he had paid the Price to the Creditors conform to the 
D d | Decreet 
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Decreet of Ranking. And having alſo given a Scheme of the Price and 
Debts, Colonel Erskine a Creditor gives in this Object ion againſt the 
ſame, vis. That the *B»igadeer by the Scheme laid the whole preferable 
Debts, ſo as to exhauſt the Price of Valeyfeild, without taking any Part 
of them out of the Price of Overtoan and others, upon which theſe Debts 
are alſo preferably Ranked; and this to the Colonel's Prejudice, who is 
Ranked upon Valeyfeild, after theſe preferable Creditors, but is not 
Ranked upon Overtoun, Qc. 
eAnſwered for the Brigadeer, That he may uſe his Securities in the 
moſt profitable Way for himſelf: Nor does thereby any thing in emu- 
lation of the Colonel, but only uſes his Right in a warrantable Way, and 
may draw his full Payment out of Valeyfeild, without any Regard to 
the ColozePs Debt: Specially ſince otherwiſe the Brigadeer would be 
cut of from the Payment of theſe Debts affect ing the ſeparate Eſtate, | 
which is untouched by the ColozePs Diligence. Whereby it appears, That 
the Brigadeer is not taking this Method, in æmulationem; nor can any | 
Creditor give Rules to another, how he is to uſe his Diligence, ſince 
thereot he is Liber Moderator £9 Arbiter. As. 
Replied ſor the Colonel, That as theſe preferable Debts were a general | 
Burden affect ing the whole Eſtate, ſo they affected not one Part more 
than another, and therefore the different Parts were according to their | 
Value to confer their Proportions for diſcharging this common Burden; |} 
and alrho* the Creditor might diſtreſs any one Part for the whole, yet 
that did not alter the natural Tye on the reſpective Parts for conferring | 
their Shares to their joint mutual Releif. And in ſuch Caſes very often 
our Law and the Lords Practice, order Afſignations, after the Example 
of the Roman beneficium cedendarum Actionum. 
Daplied for the Brigadeer, That no ſuch Aſſignation was ever ordain | 
ed to be granted, where there was an evident Prejudice thereby to the 
rior Creditor, to the excluſion of his other Rights. As was decided 
in the Ranking of the Creditor of the fame Eſtate of Valeyfeild, betwt 
theſe ſame Parties contending. 1 
The Lords found, That the Brigadeer may affect tbe 
r Lands of Vale 1 N - T0 which art | 
ay for 3 reſt0n. referable on the whole Subject expoſed to Roup, to 
Tring — © * Effet he may get Payment of 2 other Des ; 
| afjeting particular Subject:, which he may uſe to his 
own be eAdvantage, without Emulation to Colo- 
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nel Erskine. Gibſon, Clerk. 
DECISION ELEXXET 
Eodem Lie. 
Sir Jobn Clark of Penny-cook, 


AGAINST 


Ca ptain William Prefton and others. 


ws i HERE being a Competition betwixt Captain Preſton Ic. and 
- Sir Jobn, concerning the Patronage of the Paroch of Laſwade, by: 
reaſon of an incident Queſtion about the Diſpoſure of the vacant Stipend 

| and 


— [SAC 
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and the Preſtons having founded on an Inhibition at their Inſtance, prior 
to the Diſpoſition of the Patronage, by John Preſton to Sir John Nicolſon, Sir 
John Clark's immediate Author; Sir Joh» made Two Object ions againſt 
the Execution of the Inhibition at the Market Croſs of Edinburgh, Peer 
and Shore of Leith, the Party being out of the Kingdom, viz. 10. That 
the Execution did not bear Three Oyeſſes, and publick Reading thereof. 
240. That the ſaid Execution was not ſigned or marked by the Clerk-re- 
giſter of Inhibitions, in the Terms of the 119 Ad 7th Parl. James 6th. 

eAn/wered for the Inhibiters, to the Firſt Object ion, That the Citation 
of the Party at the Market Croſs, Peer and Shore, Ec. is in place of the 
perſonal Citation at the Dwelling Houſe, when the Party is within the 
Kingdom; and that in neither of theſe Caſes the Three Oyeſſes are re- 
quired, and that the affixing of the Copy at the ſaid reſpective Places is 
ſufficient to certiorat the Leidges, that the Farty Inhibited might be ac- 
quainted by and rhrough them : Since the Inhibition concerns the Leid- 
es more than the Party himſelf, if they be duely Certiorate, and the 
Formalities obſerved in the Citations to them. 240. That there was a 
Deciſion 15th February 1681. Gordon contra Forbes, remarked by my 
Lord Stair, and an eA# of Sederant, made upon that Occaſion, declaring 
that in all ſuch Executions thereafter, it ſhould particularly be expreſt ; 
that Three Oyeſſes were given, E9c. otherwiſe the Lords would not ſuſ- 
tain the Execution and the Execution now quarrelled being in 1675 before 
that Act, ought to be ſuſtained, the Act having no retroſpect. 

Replied for Sir Jobs, 1. That Law requiring Forms of Execution 
againſt thoſe out of the Country, quite different from thoſe at the 
Dwelling Houſe or Perſonally Apprehended, the Argument cannot hold 
that becauſe Three Oyeſſes are not neceſſary to a perſonal Citation 
or at the Dwelling Houſe, therefore they are not neceſſary to a Citation 
out of the Country: Nor is the bare 8 without the Oyeſſes any 
better in this Caſe, then the affixing at the Dwelling Houſe without the 
ſix Knocks, c. And it's gratis dictum, that the affixing is ſufficient tor 
certiorating the Leidges, for many may hear the Citation when openly 
proclaimed, who cannot read the Copy nor have Acceſs to ſee it, it be- 
ing commonly ſoon Torn off: Nay, the Inhibition indeed concerns the 
Party more than the Leidges, ſince it tyes up his Hands, and breaks his 
Credit; and when he is duely certiorate, he can ſtop Regiſtration by 
purging the Debt. And as to the Deciſion and e of Sederunt 1681, 
Imo. The Caſe of that Citation was upon a Summons, which indeed is 
not ſo nice, as that upon an Inhibition. 240. The Lords did not ſuſtain 
the Execution without the Oyeſſes. 3tio. The Act does plainly declare 
what had been Law, but that the ſame had been neglected by an evil 
Cuſtom. 4to. The Queſtion only there was, whether the Words ( after 
lawful Publication) were ſufficient, or if the Oyeſſes ought alſo to be add- 


ed: Bur here the Execution againſt the Party, does not bear (after 


lawful Publication) nor the Three Oyeſſes, nor ( after reading of the 


Letters. 
n The Lords ſuſtained the Nullity of the Inhibition, via. That 
Actor Gray. Alter 3 the Execution thereof at the Peer and Shore of Leith, did 
Sir Wat: Tribe. 5 ot bear Three Oyeſſes, or publick Reading thereof. 
Alexander, Clerk. 
Dd 2 D RE. 
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DECISION XC. 
Eodem Die, Inter Eoſdem. 


S to the Second Object ion or Nullity, eAz/wered for the Inhibiters, 
A 140, That the Execution at the Market Croſs is marked. 246. 
| That the Execution 1s recorded with the Letters, which makes 
the Publication, and that the ſigning by the Clerk was not deſigned for 
the Security of the Leidges, but for the Uſe of the Ingiver, that he might 
know when and where the Executions were Regiſtrate : For at this Rate 
Contracters might be put to go to the Uſer of the Inhibition, to ſee 
whether the Execution were marked or not, and oblige him to exhibite 
them, on Pretence, that if they be not Marked, he may lawfully contract. 
And that the Caſe was like a Meſſenger delivering a Copy not bearing 
the Witneſſes Names to the Execution; for tho? he may be Puniſhed on 
that account; yet the Execution will not be Null. 
Replied for Sir John to the Firſt, That this makes againſt the Inhibiters, | 
Since it proves what was Cuſtom as well as Law. To the Second Re. 
plied, imo. That the Words of the Act are expreſs, and an Irritancy ad- 
jeted. 240. That the marking the Execution does rather concern the 
Leidges than the Ingiver, and was calculate, that it might not be in the 
Power of Parties to change Executions after they were Regiſtrate : Or 
in caſe one of them were loſt, to make it up. And it's likewiſe a Check 
upon the Clerk, that he may not Regiſtrate a Copy inſtead of a Princi- 
pal; For otherwiſe he might Regiſtrate a Copy before the Inhibition 
were execute, and then the Execution might be made up, ex poſt facto. 
And as to Contracters obligeing the Inhibiter to Produce, Ac. Replied, 
That by the ſame Reaſoning, a forg'd Execution ſhould be good if Regi- 
ſtrate, becauſe otherwiſe ( according to this Argument ) a Party might 
oblige Inhibiters to produce the Executions to ſee if they were forged or 
not: Nor is there any Parrallel betwixt this and the Meſſenger's not in- 


ſert Witneſses, Oc. for if ſuch a Copy were given, the Party would 
not be obliged to Anſwer, 


The Lords ſuſtained the Nullity of the Inhibition, viz. | 

 Ator Gray, Alter 5 That the Execution at the Market Croſs of Edin. 
ur ee e. burgh, was not marked and ſigned by the Clerk, in 
the Terms of the 119 Ae 7th Parliament James ; 

Sixth. Alexander, Clerk. ö 


DECISION XCL 
Eodem Die, | 5 
Andrew Majoribanks of that Ilk, 
AGAINST 
Nisbet of Dirletoun. 


| en as having Right by Progreſs from Woodcockdale to 3000 
£** Merks, contained in a Bond granted to him by Sir Joh Ni:bcs of 
Dirletoun in anno 1676, and 604 Merks contained in a Decrect of Furth- 


coming 


few 


|S 
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coming in eAzno 1685, inſiſts againſt the now Dirletoun, on the Paſſive 
Titles for Payment. 


eAlledged for the Defender, That he could not be Liable for the Prin- 
cipal Sums, but in the Terms of the Lord Dirletoun's Bond, whereof the 
Term of Payment is not yet come, the Principal Sums being only pay- 
able at the firſt Term of Candlemaſs or Lambmaſs, after the Lands of 
Fentonbarns and others diſponed by William Couper to him, ſhould be 
Purged, Disburdened, Freed and Relieved of the Infeftment of Annual- 
rent of 500 Merks Yearly,diſponed out of the ſame to David Mcalloch of 


Good. trees. 


eAnſwered for the Purſuer, That the Incùmberance is ſufficiently 
Purged, in ſo far as the Infeſtment being granted in «Anno 1623, the 
fame is now long Preſcribed. 2do. Dirletoun hath been now near 40 
Years in Poſſeſſion of the Lands, ſince his Author Purchaſſed the ſame ; 


So that he is Secured by the poſitive Preſcription, he and his Author ha- 
ving Poſſeſt without Interruption or Diſtreſs. , | 


Replyed for the Defender, That the Preſcription is not Dirletoun's con- 
cern to Debate, that being the Buſineſs of M*calloch's Heirs, who can- 
not be Concluded by any Debate betwixt Marjoribanks and Dirletoun: 
And if this Preterice had been enough, Sir John Nisbet needed not have 
detained a Sum in his Hands, effeiring to the Infeftment of Annualrent, 
it being Preſcribed even at the Time of granting the Bond. 

Duphed for the Purſuer, That the Preſcription was not jus Tertiito 
Dirletoun; for he having founded his Defence on Mculloch*s Right, what- 
ever was Competent to remove him, was alſo Competent againſt the 
Defender. Nor was there any need to raiſe a Declarator of Extinction a- 
gainſt Mcalloch's Heirs, becauſe Preſcription had as effectually Ex- 
tinguiſhed the Annualrent, as if it had been actually Renounced. 


The Lords found the Defender ought to pay the 
Sams Libelled, the Purſuer giving a Diſcharge 
with abſolute Warrandice ; And finding Cauti- 


on to Relieve the Defender of the Infeftment of 
eAnnaalrent : Which Caution is to Subſt for 


Ten Tears (in Caſe there be no Diſtreſs within 
that Times) from the Date of Payment. 


. Sir James Juſtice, Clerk. 
DECISION Kall. 
[s 7th Jane 1715. J 19 ; 
Alexander Tiweedie, 
AGAINST 
Jobn Din and others. 


| An Tweedie having Sold a Stock of Sheep to John Din, for 

which he got his Bond; He Regiſtrate him at the Horn, and a 
ew Months thereafter, EY to Poind, he found the Sheep * 
| 0 F e © os | po e l 


Actor Maſſie, 
Alter Bennet. 


% 
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poſed upon to ſome Neighbours; and having Arreſted in their 
Hands, and purſuing a Forthcoming, they Deponed, They bad got the 
Goods, bat that they had "Bought them, for Payment of Debts due +, 
them by the Common Debitor, or wherein they were Cantioners for him: 
But for theſe their Debts, no Diligence ſave Regiſtrations of their Bonds 
was uſed, and the common Debitor ſtill contiinued to Trade in Buying 


and Selling Sheep, Ge. 5 
Tweedie now inſiſting upon the latter Clauſe of the Act of Parliament 
1621, and Alledging, That he was in the preciſe Words thereof; Be. 
cauſe he had uſed Diligence to affect his Debitor's Goods, by a Regiſtrate 
Horning againſt a Ba krũpt and Divor; And that the other Creditors 


had obtained Payment ( by the partial Favour of the Debitor) tho? Poſte. 


rior to him in Diligence; and therefore he had good Action to Recover 
what was thus Voluntarly paid. 

And the Co-Creditors Defenders, having eAlledged, imo. That there 
was a difference betwixt Bankrupt and Injolvent, and that the Law was 
only to be underſtood of the Firſt; and here the common Debitor was 
not Bankrupt. 240. Betwixt Creditors Partakers of the Fraud, and 


thoſe who are not. 3110. Betwixt thoſe who had got Payment, and ſuch | 


who only were compeating for Preference, on a Subject yet outſtand- 
ing. ; | 

Anſwered for the Purſuer, 1. That there is a difference betwixt 
Bankrupt by the Act 1696, ſo to Operate the Effect of that Law, and 


Bankrupt by the AQ 1621, to afford the Benefit of that Act: That leſs | 


is requiſite to make one Bankrupt by the latter than the former; becauſe 
the Effect of the Act 1621, is nothing ſo general as of the Act 1696. 80 
that with reſpe& to the Benefite of the Act 1621, it was ſufficient that 
a Horning was Regiſtrate againſt the common Debitor. And this was 
ſo found 11th December 1691, the Creditors of Langtoun Compeating, 
obſerved by the Lord Stair, Inſt. Tit. Reparation, 4. 15. For there, thi 
ſingle Inſolvency was not ſuſtained, yet joined with legal Diligences, begin. 


ning tobe Railed and Execute, was found ſufficient. As to the ſecond | 
Point, eAn/wered, That it makes no difference as to this Clauſe. of the 
Act, whether the Receiver was particeps fraudis, or not; For the for- 
mer Clauſe of the Act does indeed make that Diſtinction and Repeats it 
twice: But the latter Clauſe hath no ſuch Quality burdening the prejudg- 
ed Creditor with proving the Participation; but all that therein is requir- 
ed, is a prior Diligence, and a partial Preference; ſo that the Clauſe be- 
ing here omitted, it is de Inauſtria done; and therefore the Addition of 
it, is againſt the Mind of the Law. As to the Third, Anſwered, - that 
there is no ſuch Diſtinction to be made, as is plain from the Law, for the 
Preference and Repetition are joined in one Clauſe, without any diffe- 
' rence made; and therefore as the Co-Creditor would be preferred, ſo alſo 
has he Action for Repetition; as was found 12th February 1715, Veatch 


contra Kerr. 


Rephyed for the Defenders, That the Import of the Act 1621, is very 
plain, eſpecially if Traced up to the common Law, from whence (as ap- 
pears by the expreſs Words of the Act) it is derived, where there is a 
manifeſt Diſtinction made betwixt lacrative Deeds in Prejudice of Credi - 
tors, and Ozerons ; In the firſt, aon eſt quærendum an ſciente eo cui —_ J to h 

N e . | . geſtum, }. 


* 
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ceſtum ſit, ſed hoc tautum an fraudentur Creditores. L. 6. F 11. F. que in 


fraud. Cred, But where the Right is Onerous, ſuch as where a true Cre- 


ditor receives his Payment, z0z ſufficit fi ſimpliciter ſciat illum Creditores 
habere, ſedſi Particeps fraudis fit. L: 10. &. 2. C. cod. And conſequentially 
our Act of Parliament is divided in Two Branches, the one with reſpect 
to Lucrative Conveyances, ſuch as the Law preſumes all theſe in favours 
of Conjunct and Confident Perſons ; and ſuch again as are Onerous, and 
there the Act Denotes the Perſon, whoſe Deeds are to be Reduced by the 
the Name of Divour or Inter poſed Perſons Partakers of the Fraud, which 
neceſſarly implies, that there ought ſuch Circumſtances of Bantrupcy to 
appear, as __ interpel the Party who is Onerouſly Contracting, from 
dealing with the Divour. As to the Deciſion in the Caſe of Langtoun's 
Creditors, 120, The Rights there Reduced were Rights in Security 
granted after Diligence. 240. There was ſuch a Croud of Diligence a- 
gainſt the Common Debitor, that it amounted to a Notoriety of his bad 
Circumſtances. 3ti0. Theſe Diligences were ſo far Proſecute, that ex 
continenti, the common Debitor retired to the eAbbay: All which make 
that Caſe widely differ from the preſent. And the Deciſion Veatch contra 
Kzir. proceeds _— upon the ſame Principle. All which is diſtinctly 
cleared hy a late Deciſion 7th July 1709. Lady Renton contra Thomas 
Gilſon; the Words of the Interlocutor are, The Lords found, That in Caſe 
of « Maſters obtaining a Diſpoſition from his Tenant, tho" in a Competition 
another Creditor doing Diligence might be preferred, yet the Maſter having 
tained Payment bona fide by Vertue of the Diſpoſition, is not Liable to 
Repeat what he received. As to the Act 1696, it is obvious from the 
Tra& of our Deciſions, that before that Act, the difference betwixt a 
Debitor Inſolvent (but ſtill keeping his Trade and Credit) and a Ban- 
pt Debitor, was well Eſtabliſhed; and that Act did not ſo much in- 
troduce the Qualifications making Notour Bankrupt, as the Priviledge 
of reducing Deeds done 60 Days before the Period of Bankrupt. Laſtly 
if it were other ways, there would be a Door opened to unſpeakable Con- 
fuſion, and a ſtop put to all Commerce, ſince thus no Man could ' be ſure 
of what he may call juſtly his own. | R | 
The Lords found Inſolvency of the common Debitor, 
with Horning and Denunciation againſt him, not 
7 Relevant per fe, to give the Purſuer the Benefite 
Actor Boſwel. C the laſt Clauſe of the Act of Parliament 1621, 
ne RE anent Bankrupts, without Participation of the 
Fraud, by the Creditors receiving Payment by 
Goods from the common Debitor. 0 
| Sir James Juſtice, Clerk: 
.,  OLChSTON XEML. - . 
i [L Sth June 1715. J ns 
Jobe! Anderſon, 
A 111 * 


 Corbet of Hardgray. 


| [Ar dgray having become Cautioner for Captain «Anderſon in his Fa- 


ther's Teſtament as Executor ; He for Hardgray's Relief, diſpones 


J to him among other Things, the Lands of Partick, but took his Back- 


Be 2 1 


* 
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bond in eAzz0 1692, Declaring, That the Diſpoſition was granted to the 
Effect, that Harderay might Sell the Lands, and apply the Price for his 
own Relief, and Payment of other Creditors, and the BaYance to the 
Captain's Wife, Children, £9c. The Captain thereafter with Conſent 


112 


—— 


of Hardgray, Sells the Lands to Provoſt Gibſon, and Hardgray became 


Cautioner in the Warrandice of the Diſpoſition, which with Gib/or's 
Bond for the Price, was Depoſitate in a Third Perſon's Hands, upon 
theſe Terms, not to be delivered up till Haragray was relieved of all his 
former Engagements for the Captain, from thence till 1702, Hardgra, 
did not Intromet with the Rents of the Lands, but ſuffered them to re. 
main in the Tennants Hands: But I/abe/ «Anderſon the Captain's Heir 
having thereafter inſiſted in a Compt and Reckoning againſt him upon 
his foreſaid Backbond, Charges him among other Things with the {aig 
Ten Years Rent of the Lands of Partick, for which he contended he was 


not Liable. Becaule, ; 
1710. Since the Captain's Diſpoſition was only a further Security, by 


the Nature of the Thing he ought not be Liable for Diligence, except in 
ſo far as he had debarred the Diſponer or any of his Creditors from Poſ. 
ſeſſion, which he had not done. 240. Tho? by the Back-bond, he was 
obliged to do Diligence, yet that Obligation muſt only be to do Dili. 


gence for the Purpoſes mentioned 1n the Back-bond, which was not to 
uplift the Rents, but to do what he could to Sell the Lands, and diſ. 
poſe on the Price, &c. And that this was ſolely the Party's . View, ap- 


pears, in that very ſoon thereafter there was a Bargain made with Pro. 


voſt Gibſon for them, tho? that Sale proved ineffectual by the Captain's 

_ own Fault in not relieving Hardgray. | 
eAnſwered for the Purſuer, 1-0. That by the Backbond Hardgray De. 

clares, That the Right was granted, that he might Sell and Diſpoſe upon 


the Lands, uplift Sums, Ec. and do Diligence for effectuating Payment, | 


So that the Debts due to himſelf and other Creditors might be ſatisfied; 


So that having bound himſelf to do Diligence, he mutt be Liable for | 
theſe Ten Years Rent, unleſs he could fay, that after ultimate Diligence 
240. He being by the Back-bond bound to Sell theſe 
Lands to the beſt Advantage for Payment of Debts, and pay in the Su- 
perplus to the Diſponer, he can never be in hona fide to allow Ten- Tears 
Rent to Periſh. 3tio. As to the Selling to Provoſt Gibſon, and Depoſiting 
the Diſpoſition. eAn/wered, That Hardgray having been Truſtee for 
the Captain, in his whole Eſtate, for Securing of Creditors, &c. perinde | 
eſt, whether Hardzray granted the Diſpoſition, or the Captain, with his 
in whoſe Perſon the Right ſtood, muſt be 
Repu: the Diſponer, ſince the Captain had no Right either to the Lands 
or Price, except in the Terms of Hardgray's Backbond, ſo that the Sale 


he was debarred. 


Conſent ? for ſtill Hardgray 


was itill Hardgray's Deed, and not the Captain's. Beſides, Thar fo long 


as the Papers were Depoſited, they were in Effect as not granted, nor 
could give any Right to Provoſt Gibſon, either, to Poſſeſs or Introment 
with che Rents, and therefore could not debar Hardgray from either; ſo 
that he mult ſtill be Liable for the Rents; this method being far from 
performing the Obligation that lay upon him by his Backbond, vis. to 


do all poſſible Diligence to Sell the Lands for Payment of Debts, & c. 


Rephed | 
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Rephed for the Defender, That a depoſited Diſpoſition, and no Diſpo- 
ſition greatly differ, at leaſt as to the Purſuer; for where Mutual Writs 
are Depoſited, not to be recalled at the Option of the Granters, but put 
in a Third Party's Hand, till certain Articles be performed, they are 
quodammodo delivered, and the Depoſitar is conſidered as a common Se- 
q«eſtrator for them both: And upon Performance of the Terms of Depoſi- 
tation, the Writs are as if Retro delivered of the Date; and thus durin 
the Depoſitation, the Subjects are underſtood Sequeſtrate : And here, had 
the Captain Implemented the Terms of the Depoſitation, the Rents 
would have Retro belonged to the Provoſt, and the Annualrents of the 
Price to the Captain. Nay the preſent particular Caſe is much ſtronger, 
for the Defender having Conſented to a Sale of the Lands, and the 
Terms of Depoſitation being Preſtable by the Captain himſelf, he can- 
not be admitted to plead his own Fault, to Subject the Defender to Di- 
ligence ; for if he had relieved the Defender, the Price had come for 
clearing the Defender's Engagements, and the Diſpoſition would have 
been effectually delivered, nor was there any Obligation upon the De- 


fender after the Subject was Diſponed by the Captain's own Conſent, to 
do further Diligence thereanent. 


The Lords found Hardgray not Liable for the Rents, 


2 8 wnleſs it were Inſtructed, that he had entered to 
"+ a _ the Poſſeſſion. | 


Sir James Juſtice, Clerk, 


DECISION KXCIV. 


DL 11th Jane 1715, J 
John Farquhar, 


AGAINST 
Mr. James arid Alexander Hunters, 


HE DeceaſteAlexander Hanter in Layhead, by Contract of Marriage 
with Margaret Farquhar his Spouſe, having Provided her to the 

Half of the free Goods and Gear that ſhouldPertain to him at his 
Death, ( in Caſe of no Childeren ) and he having both Heritable Bonds 
and other Sums bearing Annualrent; and particularly there being a Debt 
Heritably Secured upon the Eſtate of eAzchinbove, he diſponed the fame 
to Mr. James and eAlexander Hunters. but reſerved a Power to himſelf 
to alter; And Sir Robert Forbes having Purchaſed the Lands of aAnchin- 
hove, and thereafter made over his Rights to Mr. James Ferguſſon, the 
Creditor Tranſacted the Debt, and received a ſimple Bond from Mr. 
James Ferguſſon, which Bond he thus Indorſed on the Back with his own 
Hand, I defire you may Tranſat the Incloſed Bond to the Bearer. Mr, 
James Hunter, ia bis own Name; for he has given me his Receipt and Obli- 
gation to Pay me the eAnnualrent and the 3 when Ijeek it, 
after ye have paid him, Ic. And at the ſame Time delivered the Bond to 
Mr. James Hunter: The Queſtion * being, Whether, by the Concep- 


tion 
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** 


tion of the Contract of Marriage, mentioning only Goods and Gear, the 


Wife was excluded from any Share of Debts and Sum of Money? As alſo, 
Whether the new Bond by Mr. Ferguſon, tho? coming in Place of a Heri. 
table Subject, did become Moveable, and fo fall under the Communion ? 


It was Alledged for the Relict and Jobs Farquhar her Aſſigney the Pur. | 


{uer, 


11490. That tho? the ſaid Bond came in place of an Heritable Subject, 


et the Husband having by Acceptation thereof, declared his Intention, 


that it {ſhould be Moveable, and fall under the Communion, he could not 
thereafter alter his Intention to the Prejudice of the Relict, and Evacuate 


the ſaid Clauſe of the Contract of Marriage. 2do. That the Tranſmiſſi. 
on was not Habile, as being by way of Indorſation, which altho' allow. 
ed in Bills of Exchange, yet that is not the Stile or Method of Tranſmiſ- 
ſion of Bonds. 3tio. That the Indorſation as it ſtood was Null, wanting 
Writer's Name and Witneſſes. 


eAnſwered tor Hunters the Defenders, 110. That as the Relict could 
have no Claim to the Debt, while it ſtood Heritably Secured; fo it is 
certain, That if the Husband the Time of the ſaid Tranſaction, would 
have taken the ſaid Bond in either of the Defenders Names, all the Pur. } 
ſuer's Pretentions would likewiſe have been cut off: Now the Me. 


thod taken was Equivalent to this, for the Momenta neous taking the 


Bond in the Husband's Name could never alter the Caſe, and give a 
Right to the Wife, ſo as he could not Diſpoſe thereafter on the ſame, 
more than if he had had a Land Eſtate, Sold the fame, and Imployed 
or gi. 
And altho' a Husband cannot Ba. | 
clude his Wife from a Share of the Movables Provided by Contract of 
yet this was never extended to 
Bonds granted in Leige Pouſtie without Fraud, as is obſerved by the Lord | 
ſlel to the preſent Caſe, and 

was ſo decided 8th December 1675, Thomſons, contra the Creditors of! 
Thin; And that the Tranſmiſſion was Legal, doth appear from the a. 
bove Mandate on the Back of the Bond, and the Obligement granted by 
eAlexander Hunter to pay the Annualrent; And tho? there was a Facul- 9 
ty reſerved to alter at Pleaſure, yet the Defunct not having Exerted the 
ſame, and continuing the Bond in Hunter's Poſſeſſion, makes his Inten- 
tion Clear. And as to the want of Witneſſes, eAnz/wered, That the In- 
dorſation was Holograph. 1 
Rephed for the Purſuer, 190. That upon Tranſacting with Mr. Fer. 
guſſon, the Debt became Moveable, and therefore tho? the Indorſation 
were Good, yet not being for an Onerous Cauſe, it cannot Exclude the } 


the ſame an Hour thereafter, towards making a New Purchaſe, 
ven the ſame in Specie to a Friend. 


Marriage, by any Gratuitous Deed, 


Stair, Inſt. Lib. 1. Tit. 4 515. which is Para 


Relict from her Share. 240. This will hold, even tho' the new Bond 


had been taken in the Defenders Names, ſince even that could not be 


done (except for an Onerous Cauſe ) in prejudice of the Wife, who is a 


Creditor by the Contract: So that the Compariſon of Selling Land and 
making a new Furchafe, cannot Fold here; Be:auſe in that Caſe the 


Purchaſe being Heritage, could never fall under the Diviſion : But in the 


preſent Caſe, notwithſtanding of the Indorfation, the Sum is ſtill Move- 
able. 3:10. As to the Paſſage in Lord Stair's Inſtitutes, and the Deciſion 
Quoted, eAnſwered, That they Speak only of diſpoſing on Movables in 

Leige | 
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Leige Pouſtie without Fraud, when the Wife is not Provided by Con- 
tract, but is Claiming her jus Relits, which never hinders the Huſ- 
band from Diſpoſing on Moveables in his Lifetime, when he does it not 
Palpably to the Defrauding his Wife: But when (as in the preſent Caſe ) 
the Wife is Provided by Contract, ſhe becomes thereby Creditor, and 


therefore Alienations in her Prejudice, without an Onerous Cauſe, can- 
not ſubſiſt. 


The Lords found, That the neu Bond being Moveable, 
aud granted to the Defunct in his own Lifetime, 
— "ogy Forbes 5 and not Habilly Tranſmitted to the Defenders for an 
— Onerous Cauſe, falls under the Diviſion, conform to 
the Clauſe in the Contract of Marriage; And that the 
Relict's Aſſigney has Right to the Half of the Sums 

contained in the ſaid Bond. | 


Sir James Juſtice, Clerk. 


DECISION XCV. 
[ 14th June 1715, J 
Roderick Chiſholm of Comer, 


AGAIN'ST 


Mr. David Fenton, Inn-keeper in Dunkeld. 


HE Laird of Comer arriving at the ſaid Mr. David Fenton's Houſe 
about Mid day, with Deſign only to Bait his Horſes for an Hour 

and a Half or thereby; Mr. Fenton's Hoſtler did accordingly help 
to lead in the Horſes to the Stable, upon one whereof there was a Bag 
or Valiſe, whole and intire, wherein was 1000 Merks ; but a little there- 
after, when the Horſes were drawn out again, the ſaid Bag was found 


litted or cutted, and the Money away. Whereupon Comer having pur- 


ſued the Maſter of the Inn, upon the Roman Edict, Vautæ caupones, 
Oe. i 


It was eAnſwered for the Defender, That there was no Receptum in 


this Caſe, as Receptum is taken in the Edict, becauſe the Money or Va- 
iſe was not received by the Defender, or any Servant of his, whoſe Truſt 


that was; but put in on the Horſe in a common Stable, which he con-. 


tended was not Receptum: And when Money or precious Goods are 
brought into an Inn, they do no otherwiſe oblige the Inn keeper to Re- 
ſtitution, 2% ſpecialiter ſint aſſignata, either to the Inn-keeper or his pro- 


per Servant, whoſe Truſt that is. And that becauſe, 1m0. It were 
againſt Natural Equity, that an Inn-keeper ſhould be liable (for Example) 


for a precious Diamond, only becavſe it was put into a common Stable, 


FJ or contained in a ſmall Leather Bag. 240. Here the Purſuers own Calpa 
J þreceſſit, as not ary done what Men of common Prudence would do, 
JI who doubtleſs would br 

I iato the Lodging-houſe it ſelf; ſo that the Omiſſion of this was Culpa 
can EY ) 5 Viatoris, - 


ing their Mails or Bags containing Money, E5c. 
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Viahwis, Nor is it any great Inconveniency to do ſo, ſince it was but 
a ſmall Bag; and tho? it had ſome Inconveniency, yet that will never 
overpoiſe the ſolid and unavoidable Hazard on the other Hand. tio, 


This is confirmed by L. 7. H. h. t. where it is ſaid, Item, Si prædixerit 
ut unuſquiſque vectorum res ſuas ſervet, neque Damnum ſe præſtiturum, g 


122 


conſenſerint vectores prædictioni, aon convenitur caupo jeu Stabularius: 


Where the Inn-keeper is allow'd Prædicere Viatoribus, t. But how 


ſhall he make this Intimation, if Goods of the greateſt Value may be 


thus huddled into a common Stable? So that the Law, which allows the 
Inn-keeper this Faculty prædicere ut res ſuas ſervent, does undoubredly 
imply, that they muſt be eA//ignate : For how can a Man make an Inti. 
mation, concerning a Thing whereof he knows nothing. 4to. This is 
further confirmed by the Authority of Brun man, upon & 5. L. 1. F. . f. 
where Commenting upon theſe Words of the Law, Cæterum ſi opera me. 
diaſtini fungitur, non tenetur, he ſays, Si quis vilibus mancifits aliquid 
committit enſtodiendum non, obligatur exercitor cauponæ, nam 111 ſervi viles 


non ſunt i deo accepti, ut res cuſlodiant; ſed ut purgent atria, & labore: 


ſordidores expediaut. To which allo agree Mornacius and Manſuer ius. 


Replied for the Purſuer, As to the Valiſe not being aſſigned, it con- 


tradicts the L. 1. $6. F. H. t. which binds the Inn-keeper, Sive aſſignatæ, 
an & ſi non ſint aſſignate ; hoc tamen ipſo, quod in Navem miſſe ſunt, re- 


ceptæ videntur. 
Quia (i bonus eſt exercitor vel caupo, ignorare non debet quid £9 a quo illa- 


tum fit. And if he does not know, Law will not indulge his Negligence. } 
As to the firſt Inforcement from Equity, Replied, That this Edict was 
introduced for publick Advantage, to which any Man's, or Set of Men's } 
To the Second, Replied, That the 
Purſuer did what moſt Travellers uſe to do, having alighted at the De- 
fender's Houſe, not at Night, but Mid-day ; not to reſt for any Time, 
but only to give his Horſes Corn; he delivered his Horſe, with the Valiſe 
on him, to the Defender's Servant, whoſe Office was to take care of the 
Stable, and who bound his Maſter at præſtet receptum : And no Man 
who cares for his Horſe will take off a Valiſe while his Horſe is hot after 


private Intereſt muſt give Place. 


Travel. To the Third, Replied, That this is already Anſwered, from 


L. 1. $6. F. h. t. which requires no expreſs Intimation to the Inn-keeper, Þ 
but obliges him, as a diligent and careful Man ought, to know what is 
brought into his Houſe ; and it were of fatal Conſequence very often, if 
Perſons were obliged to uſe an Intimation to the Inn-keeper. But in 
the preſent Caſe, the Valiſe was in Effect delivered to the Servant, he 
To the Fourth, Replied, That 
the Citation from Bruneman does not hit the Caſe; for the Servant here 
was not a Servus vilis, ſuch as the Mediaſtini, but was Hoſtler, and con - 


having led in the Horſe to the Stable. 


ſequently Cuſtodiæ cauſa præpoſitus, whoſe Deed obliges the Maſter, 
D. L. 1. H 3. Vt. | 


It was further urged for the Defender, That the Word Receptum, in | 
the Senſe of the Edict, did not extend to this Caſe; for the Law ſays, 
Ait prætor, naute, caupones quod cujuſque ſalvum fore receperint ; boc eli, 
guamcungque rem ſive mercem receperint, inde apud vivianum relatum eſi; 
ad eas quoque res hoc Edictum pertinere que mercedibus accederint, vel: | 


veſtimenia quibus in Navibus uterentur, Oc. qua ad ee, uſun 
| | - | | Aa em. 


The Reaſon is obvious, and delivered by Ant. Faber, 


Lords of Council and Seſſin. 


babe mus. Which is confirmed by the Lord Stair, Inſt. L. 1. Tit. 13.4 3. 
who notices the Leges zavales Rhodias, & 14. Si vector navem ingreſſus 


fuerit, qui pecuniam habet, eam apud exercitorem deponito, quod fi nou 


fecerit, aurum argent iumve ſe perdidiſſe i dixerit, hi jermones i ſſius irritæ 
propterea ſunto, quod apud exercitorem non de poſuerit. And M'e/wood, in 


his Collection of Sea Laws, ſays, That if Money, or other Goods, be kept * 


in a Coffer, the Skipper is only liable to purge himſelf by Oath. And Nos 
the Caſe of the Caupores E9 Stabularii is the fame in Law with that of 
the Nautæ, will not be conteſted. And this is further confirmed by 
Deciſions, as in the Caſe of Hay againſt Williamſon in Kjingho:n, which 
was Money in his Pocket; and yet the Defender was there aſſoillied: 
Which certainly muſt have been for this Reaſon, Becauſe the Purſe con- 
tained a 5 Guinea Piece, and other Pieces not ſo proper ad quotidianum 
um; nor was that Purſe particularly conſigned or intimated to the Inn- 
keeper. And as to the Caſe of the Maſter of Forbes, it was a Cloak 
that was brought into a Tavern ad quotidianum uſum. And as tothe Sum, 
ir was urged that ſuch a Sum can never fall within the Words of the 


Sc. que ad quotidianum uſum habemus, i, e. ad quotidianum nſum in Tra- 
velling. For ſo the ſame Vivianus's Opinion is repeated by Paulus, in 
L. 4. in fin. ff. h. t. ut Veſtimentorum penoris quotidiani, que hac i pſa ca- 
terarum rerum locationi accedunt. It were abſurd to ſay, That a Cloak- 
bag with 1000 Merks accedebat to the Horſe and Saddle; or that it was 
for his daily Uſe in his Journey, as the Veſtimenta, the only Species men— 
tioned in the Law: So that the Money was not Receptum in the Senſe 
of the Law, unleſs it had been ſpecially intimated to the Defender, or 
put in the Cuſtody of ſome Servant intruſted by him for ſuch Uſes. And 
the laſt Words of the ſame Law are certainly to be taken in Conjunction 


diam, quæ in Navem illata ſunt, which are to be thus underſtood, Om- 
nium, ſcil. Mercium & Rerum que Mercibus accedunt, veluti Veſtimenta. 
The Caſe of a Ship and of an Inn, juſtify this Senſe ; For as the Skipper 
is liable for the Merces, ſo is the Inn-keeper for the Horſes. And theſe 
Things que Viatoribus accedunt, ſicuti Velitmenta, Ic. que ad quotidianum 
ſum habemus. 


eAn/wered for the Purſuer, That the L. 1. $ 6, makes Receptum to be 


guæcunque res vel merces So. that the Edict has been principally deſigned 


tor the Advantage of Traders, and ſuch as in Courſe ot Buſineſs may be 
obliged to carry about any Subject of Value. This moves Livianus to 
put the Queſtion, Whether Veſtimenta, and ſuch daily Neceſſaries come 
under the Eaict? which he determines they do, quia mercedibus accedunt; 
ſo that the principal Deſign of-the Edict ſeems clearly to have been the 
Security of Travellers in their Money and Goods of Value: And ſuch 
Things as are barely neceſſary for Travelling, fall under the Edict only 
per Iaterpretationem; and therefore here comes in the Rule, That fve 


aſſiguate, an etſi non ſint aſſignatæ, the Inn keeper from his 'preſumed 


Knowledge. is liable. 2do. Ihe Citation from the Lex Rhodia is not to 
the Purpoſe, that Law did not contain any Edict of» this Kind. And 
the Roman Law did in this, as in ſeveral other Articles, amend the Laws 
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Edict, that is, Ad eas quoque que mercibus accedunt, ſuch as Veſtimenta, 


wich the Words above-cited in 9. 6. Et puto omnium eorum recipere cuſto- 


118 Decifrons. of the 


of Rhodes, which in this Caſe did only allow a ſimple eAc7o deport, re- 
gulate by quite different Rules from the preſent Action. 


The Lords, in Reſpeci the Purſuer came to the Defen. 
ders Houſe at Mid-day, and only to Bait for about an 


Hour and an Half, without Deſign of any longer Stay, | 


Adlon Sir James did, upon the 11th December /aſt, Find the Defender 
ps vu _ liable upon the Edict. Hud upon a Reclaiming Bill 


given in this Day, their Lordſhips eAahered to their 
former Interlocutor, and Refuſed the Deſire of the 


Petition. 
Sir James Juſtice, Clerk. 
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O 14th June, 1715. |] 
Sophia and Mary Shearers and their Husbands, 


AGAINST 


Janet Ker. 


an Heritable Bond to the ſaids Shearers, whereupon they were In- 


thereafter Adjudge for a Ballance. 


ſubſequent to Fleming's Deceaſe. 
made for the Relict, and her Infeſtment produced, 


It was eAnſwered for her, Imo. That ſhe ought to be preferred to the 
Mails and Duties, with the Burden of the current Annualrent of the 
Ballance due to the Purſuers, becauſe the perſonal Obligement upon which 
the Adjudication proceeded is Null ipſo jure, and therefore (as to her) 
the Adjudication it ſelf. So that the Purſuers could only recur to their 


Infeftment of Annualrent to which ſhe had conſented, which afforded 
only a Poinding of the Ground for the Annualrent of the above Ballance. 


24, She only conſented to the Annualrent to be uplifted out of her Life» | 
rented Tenement ; but not that it ſhould be carried away for the prin- 


cipal Sum and whole bygone Annualrents. 0 
Replied for the Purſuers, 190. That they pretend not to do Diligence 
upon the Wife's perſonal Obligement in the Bond, but to proſecute the 
real Right given them by both Husband and Wife; and tho? the perſonal 
Obligement be Null, yet that cannot ſtop this real Execution, to which 


ſhe conſented. 240. An Heritable Bond in its ordinary Stile, and the 
Infeftment of Annualrent in the Legal Effect thereof, bears an Aſſigna- 
tion to the Mails and Duties of the Tenement; ſo that the Liferenter 


cannot ſtop the Purſuers getting Payment of all their M 
As 


Tf nt Hodge, with Conſent of the ſaid Janet Ker his Spouſe, grants 


feſt in ſome Lands in Edinburgh; Part of the Sum being paid, they 
And in a Proceſs of Mails and Duties, 
Compearance is made for Jauet Ker and George Fleming her ſecond Huſ- | 
band, who alſo deceaſing during the Dependance, the Purſuers applied | 
after his Death to the Ordinary for a Hearing, and then craved that the | 
Tenants might be decerned in the Mails and Duties, due at the Term 

And here again Compearance being 


% & 
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a Proceſs for Poindingof the Ground. And the Lords have found, That 
an Annualrenter, who is an Adjudger, may uſe the one or other Act ion 
at his Pleaſure, and that they will have one and the fame Priviledge and 
Effect: For the Purſuers Adjudication is not founded only upon the 
perſonal Obligement in the Bond, but proceeds upon the whole 
Obligements, and obtains Preference according to the Date of the 
rcal Right; becauſe the Tenement it ſelf is ſubjected to the Pay- 
ment of the whole Sums contained in the heritable Bond ; and the 


Literentrix giving Conſent to it, imports an Acquieſcence to all that 
may follow upon it. 


The Lords Hund, That there can be no Mails and Du- 
| ties upon the eAdjudication founded on the perſonal 
. _— CI © Obligement in the Bond granted by the Wife Stante 
MI! Matrimonio : Bat Found, That the Heritable Bond 
is a good Title for Poinding the Ground for the bygone 
Annualrents, and in Time coming. 


Roberton, Clerk. 


DECISION XCVIL 


C 14th June 1715. J 
Donald Dounie and Others, 


AGAINST 


. 


# 


Graham of Drynie. 


H E ſaid Donnie and Three other Fiſhers, being Tenants in ſome 
Acres of Land to Drynie, for which they paid a ſmall Silver Duty; 
but he had the Teind of all the Fiſhes they brought on his Ground, 
beſides ſome other Caſualities, ſuch as Carriages, Ec. they at Whitſunday 
1712, do all ſuddenly remove from their Poſſeſſions, and carry off with 
them their Pleniſhing, c. leaving only the Cropt upon the Ground: 
But in Harveſt thereafrer ſent and made offer to him under Form of In- 
ſtrument of their Year's Money Rent, and Caution for all other Debts 
which he ſhould verify againſt them, and thereupon required Liberty to 
cut down their Corns, which Dryzie refuſed ; whereupon their Procu- 
rator proteſted againſt him for Damages, if he ſhould hinder or divert 


them from Shearing or Ingathering their Corns, at any Time after the 


Date of the Inſtrument. Notwithſtanding whereof, Drynie cauſed ſhear 


and inbring the Corns: Whereupon a Proceſs of Spuillie being intented 
J a: the Tenant's Inſtance, 


It was eAnſwered for the Defender, 110. That Act ion of Spuillie is 


J only competent to the Natural Poſſeſſor ; but in this Caſe the Corns 
I were deſerted by the Poſſeſſors, and left open to the Detender's Poſſeſſion. 
And it is obſerved by the Lord Stair, Inſt. Tit. Repar. d 19. That a Spuil- 
lie of Corns was elided by the Defender's entring to the Poſſeſſion of the 
Ground whereupon the Corns were growing; Hope, Spuillie, Elliot contra 
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As to which, this Action for Mails and Duties has the ſame Effect with 


TT. oO Deciſions of the . 


The Lord of Buccleugh. And it is alſo obſerved by Durie, ina Caſe you 
berwixt Aliſon and Traill, 8th July 1628. That a Defender being con- ve 


veened for a Spuillic of certain of the Purſuer's Goods, which were Libel- 447 
led to be in the Defender's own Houſe, the Lords found no Action of 1010 
Spuillie could be ſuſtained for the Goods Libelled to have been in the "F 
Defender's Houſe, albeit the ſame pertained to the Purſuer. 240. That FC 

- what he did, was for preſerving his Right of Hypotheque. of 
To all which the Purſuers opponed the above Inſtrument, wherein 4 pong 


Offer was made of Payment of the Silver, and Caution for other Things 
which were Indefinite; and therefore concluded, That debarring by 
actual ſhearing of the Corus, and entring to the Poſſeſſion, was in it ſelf II Sir 
a Spuillie. ; 


The Lords Found the Defenders Intromiſſion with the 
ang rang 2 Goods Libelled, belonging to the Purſuers, was Illega! | 
Alter Baſwel. ana Unwarrantable, and inferred a'Spuillie, &c. + 


Err James Juſtice, Clerk. 


DECISION. XcviIl 


{15th June 1715. J 
Nisbet of Dean, 


AGAINST 


Watſon of Sauchton, and Others. 


Uring the Dependance of a Proceſs of Ranking of the Creditors 
1 of Daimahoy, Henry Nisbet of Dean, who was one of them, having 

deceaſed, the Decreet of Ranking is thereafter Extracted without 
calling his Son, nor 1s there any Procurator named as compearing for 
him; whereupon Dean having given in a Complaint : 

It was An/wered for the other Creditors, That Young Dean was per- 
fectly appriſed of this Proceſs, and his Father's Intereſt ; and that his Fa. 
ther was cited, compeared, produced his Intereſt, deponed upon the 
Verity of his Debt, c. And even Young Dean, tho'gnot.cited, yet 
Liti ſeſe obtulit, in ſo far as he is marked. compearing by an Advocate. 
And tho? the Advocate's Name be not inſert, that is not material; for 
both Young Dean and his Doers did often puſh the Haſtening of the 
Ranking, had ſeen the Minuts and Scheme, Cc. as was inſtructed by 
Witneſſes. | 5 5 

Replied ſor Dean, imo. That as the private Knowledge of a Debitor 
does not ſupply the Neceſſity of an Intimation in an Aſſignation, becauſe 
it is a Form required ; ſo neither Young Dean's private Knowledge of Ithe x. 
his Fathes's Intereft produced, and who died during the Dependance, will ; 
ſupply his Want of Compearance, for which it was neceſſary he ſhould 
be cited; or-elſe that he ſhould make a Judicial Compearance. And as 
to what was alledged anent Young Dean and his Doers, Anſwered, That Ithe T 
no Legal Compearance can be made up by Witneſſes : For tho' a Cita- Fiz... 
tion be not neceflary when a Party voluntarly fiſts himſelf, yet "Re he 
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does ſo, it muſt be ſo marked Judicially, and contained in the extracted 
Sentence: And if it be not, a Witneſs cannot ſupply it; for theſe bein 
actus ſolennes, juſt as in Executions of Hornings and Inhibit ions, Von 
ſuærit ur quid actum erat; ſed quid inſtrumento comprehenſum «ft. Which 
holds much ſtronger in judicial Sentences ; for nothing is there underſtood 
to be done, but what remains on Record under the Hand of the Clerk 
of Court. 240. Seeing Legal Compearance muſt be by a Procurator, the 
Procurator ought to be named, eſpecially that the Compearance here is 
not marked perſonally. 


The Lords Found the Decreet of Ranking could not have - 
og Wal. mags the Effect of a Res judicata againſt Dean, and or- 
n dained him yet to be heard upon his Intereſt : But 

found the Decreet ſtanding as to the other Creditors. 


Gibſon, Clerk. 


DECISION XCIX. 


(16th June 1715, ] 
George Hillom, 


AGAINST 


Maxwel of Munches. 


H oro being Tenant to Sir George Maxwel of Orchardtoun, who 
' conſtituted Munches his Factor; at Compring, the Tenant craved 
Allowance of 3oo Lib. Scots, advanced and furniſhed by the Fa- 
tor's Verbal Orders to Third Parties; and upon his Refuſal to allow the 
ame, commenced a Proceſs, (after the Factory was ended ;) wherein 
be offered to prove the Orders by the Defenders Oath, and by the Third 
Party's Writ or Oath, That he actually paid and delivered Victual, e. 
to them. 
eAlledged for Munches, That the Purſuit was not now relevant, the 
factory being recalled ; for, allowing that ſuch Orders were given, yet 
t was only as Sir George his Factor or Servant; and therefore he can- 
not now be liable, more than he had been 1eally his Servant or Tutor, 
240, That the Libel was not relevant, unleſs the Purſuer offered to 


prove reſting owing by Munches his Oath, conform to the gth eA#, Par). 


J2. Seſ.. 1. Ch. II. the 8 Years therein - mentioned being long ſince ex- 
Ipired in the preſent Caſe. 


eAnſwered for the Purſuer to the Firſt, That it was never before pled, 
that a Factor's clearing Accompts with his Conſtituent, ſhould liberate 
the Factor of Obligations contracted with Third Parties by him during 
the Factory: For altho' the Payments had not been made during the 
Continuance of the Factory, yet theſe Payments mult till be binding 
upon him, whoſe Faith was follow'd. And the Simile of Tutors, Ic. does 
not meet: For many Caſes may occur where the Pupil is free, and yet 


Ithe Tutor bound; as in caſe of Minority and Leſion when Money is 
Jidvanced to Tutors, and by 8 For in that Caſe, Action 


will 
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will be competent againſt the Tutor, Receiver, and Miſapplier, altho 
it be not demanded within the Years of the Tutory. To the Second, 
eAnſwered, That there was no Neceſſity of proving deen Owing, 
by the Defender's Oath ; for altho that took Place in the Caſe of Mer. 
_ chant Accompts, Servants Fees, &c. which by a ſpecial Act of Parlia. 
ment preſcrive in 3 Years quoad modum probandi; yet in the Caſe of 
Contracts, (ſuch as a Mandat) the Order or Mandat is probable Jura. 
mento during the Mandanr's Lifetime. 


The Lords, before eAnſwer, ordained Munches the De. 
fender to Depone, Whether he gave the Orders Litelled 
Actor a to make the Payments founded on by the Purſuer ? 
Alter . eAs alſo ordained the Perſons alledged to have recei. 
ved theſe Payments, to De poue, Whether they recei. 

ved them from the Purſuer, or any for his Behoof ? 


Sir James Juſtice, Clerk, 


DECISION c. 
[D 16th June 1715. J 
Lord Alexander Hay, 


AGAINST 


Mr. James Trzlis of St. Leonards. 


Ord Alexander Hay purſues the ſaid Mr. James Inglis Brother to 

M:. Patrick Inglis, tor 1100 Merks, contained in a Bond granted 

by Nairn of Saintford and Hay of Naughton, to the ſaid Mr. James, 

and aſſigned by him to a blank Perſon : Which Aſſignation being in the 

Cuſtody of the ſaid Mr. Patrick his Brother, it was transferred by him 

to William Stuart Merchant in Edinburgh before the Ac 1696, and by 

him to Lord Alexander. Which Sum, notwithſtanding, was uplifted 

by Mr. James the firſt Cedent, whereby Lord Alexander alledged that 

the Warrandice was incurred. And the Queſtion turning upon this, 

Whether the Tranſlation granted by Mr. Patrick Inglis to William 

Stuart, did inſtruct that the Aſſignation granted by Mr. James (which 
is blank in the Aſſigney's Name) did belong to Mr. Patrick ? 

It was eAlledged tor the Defender, That it could not inſtruQ the ſame, 
becauſe, 1. The Aſſignation mentioned in the ſaid Tranſlation bears 
to have been granted to Mr. Patrick, Nominatim; whereas the Aſſigna- 
tion produced is till blank in the Aſſigney's Name, and fo. cannot be the 
Aſſignation mentioned in the Tranſlation. 240. The Tranſlation amounts 
to no more than Mr. Patrick's own Aſſertion, which is no Legal Proof. 

 eAnſwered for the Purſuer, 110. Tho? the Defender's Aſſignation be 
blank, yet *tis proper and cuſtomary in ſuch Caſes, for the Granter of 
the Tranſlation to Narrate the Aſſignation as conceived in his own Fa- 
vours: And this does rather ſupport the Right, and ſhews that Mr. 
Patrick did claim the Aſſignation as his own. And the Reaſon why he 
did not fill up his Name in it, might have been to conceal it the bene 
| 2h "32%" -: , S500 
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from his Creditors. 240. Altho' the Tranſlation it ſelf be not a ſuffici- 
ent Proof, yet the Tranſlation, together with the having the A ſſignation, 
does fully evince Mr. Patrick's Right to it, eſpecially when there is no 
other Perſon pretends Right ; for otherwiſe the Tranſmiſſion of the 
greateſt Part of blank Writs-might be called in Queſtion. And it is Jus 
ſertii (now that it hath paſt thro' ſeveral Hands) to the Defender to 
controvert this, ſeeing he is denuded by the Aſſignation, which is pre- 
ſumed to have been delivered, being out of his Cuſtody. 


1 * The Lords Repelled the Defence, and Decerned: To which 
1 their Loraſhips Adhered, after two Reclaiming Bills. 


Gibſon, Clerk. 


DEGIia1i0 N UL 


{16th Juue 1715, 1 
Andrew Gordon and bis Factor, 


AGAINST 


James Clark; 


N a Proceſs of Mails and Duties at the ſaid Andrew Gordon's Inſtance, i 
1 againſt the Poſſeſſors of ſome Houſes in Aberdeen, belonging to 4 

him as Heir Served to his Mother, who was Infeſt therein on a Diſ- f 
poſition from her Father, while her Brother was Alive; Compearance j 
being made for the ſaid James Clark, who had been Married to the Mo- | 


ther; And it being eAlledged for him, That the Dcereet eould not go out, 
becauſe he poſſeſt by Vertue of the Courteſie, which Indefinitly takes 
place in all Heritage, wherein the Wife Died Infeſt. | | _—_ 
It was eAnſwered for Gordon, 1m0. That here the Wife was no Heireſs, 
her Right being only acquired Siagulari Titulo, and the Law fays ( Heir... A 
eſſes ) and theſe have a Rank and Dignity to be kept up by their Huf. * 
bands, which ſingular Purchaſers have not; And this was found 2d 
June 1709, as obſerved by Mr. Forbes. 2do. The Lands in Queſtion are 
Burgage Lands, wherein no Courteſie takes Place. 83s 


The Lords, in reſpe# the Tenements were Burgage 
Actor Alex, Tal- © Lands, Repelled the Defenders eAlledgance founded 
"mer, Alter Zeith. on the Courteſie, and found he could have no Title 
| thereto. A * ee” 
1e, Mr. James Roberton, Clerk. 


n DECISION CI. 


[ 17th June 1715. J 


. Agnes Nicolſon, 

be AGAINST 

ga- Sir James Sharp of Stonniebill. 
Ar 


he BY Interlocutor of the 7g February laſt, ( which is Marked among 

the Deciſions of that Yefſion, and there the Caſe is alſo ſtated ) 
the Lords found, That the Defender muſt Compt for ſuch of the 
Y Hats V 
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Debts in the Diſpoſition, whereof the Inſtructions came to his Father's 
or his own Hands, to Extinguiſh his Adjudication. 

Now the Defender Alledges, That if this hold, it muſt conclude, that 
wherever a Bond, Ticket, or Accompt is Aſſigned in Security, and the 
Inſtruction of Debt delivered, the Aſſigney muſt Compt, which would 
ſeem contrary to the Current of Deciſions : As 5 27th De- 
cember 1709, betwixt Smith and Viat, where ſuch an Aſſigney was not 
found bound to Compt for a Sum ſo Aſſigned to him, . tho? the Debitors 
had become Inſolvent, and the Debts Preſcrived, while the Inſtruftions 
were in the Creditors Hands. Nor, 240. Will Young Sir William's Accepting 
of the Diſpoſition, uſing it, and uplifting Sums hy it, be Relevant to in- 
fer the Concluſion in the Purſuer's Libel : For tho* the Defender ſhould 
Compt for Intromiſſions,yet by the Nature of the Right he is ſtill exeemed 
from Diligence, as was lately found betwixt Home of Kaims and Home 
of Renton; and again 22d July 1709, Duncan contra Graham, It is 
true, the common Debitor, or any in his Right, may oblige the Receiver 
of a Right for Security or in Reliet, to Denude, or give up Inſtruct ions u- 
pon Payment: But it can be no ſooner done, without overturning our 
known Laws. And therefore even before the Defender can be decerned 
to Exhibite, the Purſuer muſt offer Payment or Security. 


—_— 


eAn/wered for the Purſuer, That ſhe barely craves the Defender ſhould 


be found Liable, either to hold Compt for the Sums, or produce the In- 
ſtructions, and ſay they are yet unpaid and undiſcharged : So that E/to in 
eventa, he ſhould be Exonered from doing Diligence, yet nothing can 
ever cover him from being Liable either to produce the Writs, or hold 
Compt for the Sums : And this becauſe, tho' the Aſſignation may give 
the Defender Preference for his Relief, yet the Purſuer ought to be al. 
lowed to affect the ſame in her due Place; nor can the uſe of them be de- 
nyed her, for making them effeQual for her Payment, after the Defen- 
8 

Rephed for the Defender, That his Father's Right for Relief and Se- 
curity. having till a Preference, ſo long as the Diſpoſition is not offer. 


ed to be reduced, the Purſuer cannot pretend to have any Intereſt in 


the Subject, before the Defender be Relieved and Paid. 


The Lords found the Defender ought to Exhibite ſuch 

Inftruftions of the Particulars Diſponed, as came to 

| 2 his Father sor his own Hands, or to hold Compt there- 
Actor Hay. fore ; Reſerving all his Defences as to the eApplicati- 
Alt, Naſmith. S on of the Sums, for which he ſhould hold Compt, whe- 
her to the Grounds of his eAdjudication, or other 

Debt: And alſo, bow far his Father or he are bound 


for Diligence, the Right being granted for Secarity and 
Relief. . 


. Mackenzie, Clerk. 
| D E- 
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DECISION CIIL 


Eodem Die. 


The Magiftrates of Aberdeen and their Fiſcal, and Jobn Craig 
Baxter there, 


AGAINST 


David Speediman late Deacon Conveener. and other Members 
of the Conveener Court there. 


f {aidConveener and his Brethren, having Pronounced two Decreets 
in March 1712, one againſt the ſaid John Craig, for the Ballance of 
an Accompt due to the Trade; The otherAmerciating one Alexander 
Duff, for Calumniating the ſaid Craig; upon a Complaint hereof given 
in to the Magiſtrates by their Fiſcal and Craig, they found the ſaids two 
Decrees or Acts unwarrantable and illegal Incroachments upon the Of- 
tice of the Magiſtrates, and therefore ordained the Conveener to cauſe 
Raze them out of the Record of his Court, under pain of 100 Lib. And 
decerned him to pay to John Craig 20 Lib. Scots of Damages; Reſerving 
Action to the Baxter Trade againſt the ſaid Craig, for what he may be 
juſtly reſting, and to Craig for the Verbal Injuries, before the Judge com- 
petent as Accords : This Senfence being Suſpended, and coming jn by a 
Report before the Lords, the Queſtion turned upon the Power of the 
Conveener Court, and whether the Magiſtrates could Cognoſce upon 
theſe Sentences. 8 3 
And it was eAlledzed for the Suſpenders, That not only was there an 
Indenture betwixt the Town-Council and Incorporations, whereby the 
Town was not to Meddle with any Thing relating to the OEcunomy of the 
Trades among themſelves (which is the preſent Caſe, the one Decreet 
being concerning their Box, ordaining the Box-maſter's Ballance to be 
paid in; and the other anent Contumely offered in Face of Court ) but 
alſo by the 39. „ct. Parl. 2 Ja. 1. It is Statute, That ilk Craft ſhall 
have a Deacon for Governing and Eſſaying all Works, before the Crafts. 
men of that Craft : And that the Deacons likewiſe had the Corre&ion 
of thir Trades, is plain from Diverſe Acts of Parliament, Reſcinding par- 
ticular Statutes made by the Trades, but never altogether Diſcharging 
the Statutes and Regulations for the Future- And King James VI. by 
his Grant in Favours of the Trades of Edinburgh, Perth, Dundee and 
Aberdeen, Diſpences with a former Act of Parliament, whereby Deacon- 
ries are Aboliſhed, and allows to the Trades of theſe Burghs, not only 
to Chooſe their own Deacons ; But alſo, ut faciant licita Statuta et Or. 
dinationes ad Conſervationem boni ordinis inter artifices. | 
eAnſwered for the Chargers, That giving Decreets for Payment of 
Money, and Amerciating for a Contumacy, was what did not fall under 
the OEconomy of the Trades, which only conſiſted in the choiſce of their 


I Members:TheRegulation and Inſpection of theSubjett of their reſpective 


Trades, the ſeeing to the Sufficiency of their Work, and Managing and 
Diſtributing their Publick-Box, and the Specialities abovementioned 
make no Alter: ion. For, 110. The Trades have no ſuch Power even 
ns to what may concern their * For ſuppoſe the 2 be in 

i Arrears, 


— 


"Decifrons of the 


Arrears,yet they could not give a Decreet for Money, but that behooved to 
bePurſued by the Incorporation before the Civil Judge. Nay, otherways, 
by the ſame Reaſon, they might give Sentence againſt any Man to whom 
they had lent Money. But as no private Man as to his own Stock can 
fibi jus dicere ; So no more can an Incorporation with reſpect to their 


126 


Box. 24do. As to the Fine; this is yet more Irregular; For tho they can 
ſtop a Tradeſman, and ſo in a Manner Puniſh for Inſufficient Work; 
yet to Fine for Opprobrious Language, 1s no more proper to them, than 
any other Extraneous Act. And all they could do in this Caſe, was to 
Purſue before the Commiſſary Court, or Baillies, or Magiſtrates 34 Jy. 
ſtices of Peace, and Libel the Locus Delicti, as an Aggravation. 
to the Act of Parliament, King James's Grant, Ec. eArſwered, That the 
above Clauſe could not be Streatched to a Right of Magiſtracy or Power 
in judging or making Statutes, furder than in Things Indiſpenſably Neceſ. 


ſary, and relating to their ſeveral Trades, ſuch as ſufficiency of Work 
and Intrants, diſpoſing of their Publick Money, &c. but cannot be ex. 
tended to the Judging in Civil or Criminal Cafes tor Blood or Blows, or 


Point of Right, altho' among the Brethren of the ſame Craft. 

It was further eAlledged for the Suſpenders, That the Magiſtrates had 
here aſſumed a Power not Competent to them, to reduce Sentences of 
other Courts; and if the Conveener Court committed Iniquity, the Re. 


duction was Competent elſewhere; far leſs could the Magiſtrates Fine 


the Conveener, or Decern any Damage to the private Party, who ſhould 
| have mea ned himſelf by Suſpenſion or Reduction, and in effect this was 
to be Judges in their own Cauſe, viz. to Eſtabliſh their Juriſd ict ion over 
another Court, which they ought previouſly to have done by a Declara. 
tor before the Lords. | | 

eAn/wered for the Charger, 1mo. That ſuppoſe the Trades had the 
Power contended for, yet it is but Subordinate to the Magiſtracy of the 
Burgh, as was found lately in the Caſe of the Town of Dunder and their 
Trades, even in the Matter of their proper OEconomy. 240. The Magi. 


ſtrates here were not in a Reduction of Sentences of a Court, but in Re. 


preſſing a Diſorder and Uſurpation of a Juriſdiction that wanted all 


Foundation; fo that they were properly Puniſhing a Crime, ordaining| 


ſuch Acts to be Razed, and Parties Leaſcd to be Redreſſed: For fince the 


Trades had no ſuch Power and Juriſdiction, they could be in theſe Parti- 
culars no more conſidered but as private Perſons; And if every private} 
Man or Society of Men within a Burgh, ſhould ſet upa Court, and aſ. 
ſume a Juriſdiction, it were very odd to think the Magiſtracy could not 


prevent; and puniſh this. And hence it alſo follows, That there was no 


neceſſity of a previous Declarator, no more than previouſly to the. Magi- 
ſtrates puniſhing any Diſorder within their Burgh, for which they have 


an Inherent Juriſdiction. 


Laſtly, there was produced a Diſclamation from John Craig, the per- 
{on againſt whom one of the ſaids Decreets did paſs; and the Suſpenders 
_ contended, That fince he is the Perſon leſed, the Letters ought to be 


ſuſpended. 


eAnſwered for the Charger, That the Charge was carried on in Name 
of the Magiſtrates and Procurator-Fiſcal againſt the Deacon Conveener, 
| for | 


And 25 | 
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for aſſuming a Juriſdiction within the Burgh; which being a Crime in it 
ſelf, cannot be purged by the ſaid Diſcla mation. 


The Lords Found the Letters orderly proceeded, for 
Raging the two Decreets mentioned in the Decreet 
charged on, out of the Conveeners Records, in regard 
they are pronounced by Perſons having no Power to hold 
or fence Courts; reſerving to the Suſpenders their Right 
of making By-Laws for regulating the Subject Matter in 
that Decreet anent the anne, A or any other Sub- 
ject, for the better. regulating their own Corporations : 


But Suſpended the Letters for the 100 Lib. of Penalty, 
e and 20 of Lib. Damages. 


Pringle, Alter Arch; 
N7itvie. 


Aﬀor Sir Walter 8 


Gibſon, Clerk. 


DECISION CIV. 


DL. 21ft June 1715. J 


Sir George Innes of Coxftoun and James Wiſeman his Aſſigney, 


AGAINST 
James Chalmers. 


Here being an Appriſing of the Lands of Lizkwood led in eAnno 
1671, for 6000 Merks Principal, which is now by Progreſs in 
the Perſon of the ſaid James Chalmers, there was a Contract enter- 
ed into betwixt his Authors and common Debitor in aAzno 1672, Re- 
ſtrict ing the Appriſing to the accumulat Sum of Sooo, and declating it 
purgea ble for 6000 if paid at Whit/angay thereafter : - As alſo, in anno 
1685, there is another Contract, reſtricting alſo the accumulat Sum 
again to 8000 Merks, and aſſigning a Locality of certain Lands for Pay- 
ment of the Annualrent of the Sums appriſed for. The Right of Re- 
verſion being competent to Sir George Innes and his Aſſigney, as coming 
in Place of Gibſou of Linkwood the Debitor, there was an Order of Re- 
demption uſed at the Aſſigny's Inſtance, and now in a Proceſs of Decla- 
rator of Redemption, this Point came to be Adviſed, viz. How far a 
Contract, relative to the Appriſing entered into within the Legal, and 
aſſigning a Locality as faid is, ſhould not_only be good againſt the 
Contracter and his Heirs, but even againſt James Chalmers a ſingular 
Succeſſor ? And, 

It was eAlledged for James Chalmers, That however ſuch Contracts 
or Back bonds might affect Appriſings, while within the Legal, and not 
compleated by Inteftment; it was againſt the Nature of heritable 
Rights, that theſe ſhould be clogged with Backbonds, which were latent, 
and being in no Regiſter, could not be known by Purchaſers; and that 
Infeftment had followed upon thisAppriſing after the Legal had expired, 
after which theEtfect of anyBackbond behooved to ceaſe, as was found 21. 
July 1636, Ming contra —And 10 March 1629, Scha 
And th's is Viſcount Stairs Opinion, Tit. eAſſignations, P. 37. < 21. where 
he ſays, © That becauſe Appritings within the Legal may be taken away | 

i 2 de > 


12 rn NOW Deciſions of the 


jn the ſame Manner as perſonal Rights, Therefore Adjudications, Dif. 
cc charges, and Backbonds by theſe who have Right to the Appriſing 
&« are effectual, if thereupon the Matter be made litigious before expiring 
& ofthe Legal or Inhibition uſed thereupon, they will be effectual 
« apainſt ſingular Succeſſors, even after the Legal is expired: But after 
« expiring of the Legal, Infeftments upon Appriſings are in the ſame 
« Manner as upon irredeemable Diſpoſitions: For they are the Foun- 
« dation of the Rights of moſt Lands in the Kingdom ; and if perſonal 
« Rights ſhould make them unſecure after expiring of the Legal, it would 
« be of great Inconveniency. And this alſo is conform to a Deciſion, 2 iſt 
November 1673. Brown contra Gairns, Where the Lords found a Back- 
bond affected the Appriſing before Infeftment. As alſo, to another Deciſ;. 
on 6th July 1661, Teſffer contra Maxtor, where the Lords repelled an Al. 
ledgance upona Bond relating to an Appriſing, as not affe ing ſingular 
Succeſſors.. And beſides all this, the great Inconveniencies, if ſuch latent 
Bonds or Contracts ſhould affect ſingular Succeſſors, are too obvious 10 
be mentioned. + ' 

| eAnſwered for Cockſtoun and his Aſſigney, That the Contract 168;, 
having plainly qualified and turned the Appriſing into a redeemabſe 
Right, and no Infeftment having been upon this Appriſing before the 
Date of this ContraQ, it is be remembred, that the Arguments for the 
other Side, do chiefly relate to voluntar Conveyances, as to which the 
above Poſition is freely owned : But the Caſe was ſtill otherwiſe in 
Appriſings within the Legal, which were lookt upon as pignora judicia- 
lia, and which did not denude the Debitor: So that no Man was ever 
ſecure by acquiring of ſuch, but was till ſubjected to the Hazard of all 
Deeds within the Legal. Thus oy are extinguiſhed by any Payment 
Int romiſſion, Compenſation, Ic. All which will meet ſingular Succeſſors, 
Nay, it's known, that Creditors do dayly for Conveniency aſſign, in 


- 


order to leading Adjudications, and reſt ſecure upon Backbonds ; which | 


would be very unſecure, if the Aſſigney, being Infeft and transferring 


the Right to Strangers, ſhould evacuate the Force of the Backbonds. | 


So that ſuch a Backbond being granted within the Legal, tho? it ſhould 


afterwards expire, yet the Appriſing ſtands ſtill affected, in regard per. | 
fectly qualified and Impreſſed, while it was of the Nature as to receive | 


that Impreſs. As to the Authorities adduced. 1970. The Two Deciſions 
firſt quoted, do plainly concern voluntar Conveyances. 2do. The Lord 


Stair his Aſſertion is miſapplied, for all that he ſays there, is, That Aſſig- 
nations to incompleat, real Rights, as Appriſings, Diſpoſitions of Lands | 
before Infeftment, Oc. are affected with the Aſſigny's Backbond, if the 


Competition come in before Infeftment: He is not there determining the 
Point, how far A ppriſings within the Legal may be affected with Back. 
bonds, but how far Aſſignations to incompleat real Rights (where Diſ⸗ 


poſitions are brought in as well as Appriſings) are affected, c. But he 


is not there treating of the Nature of Appriſings within the Legal, which 
he is ex profeſſo treating in another Place, viz. Tit. Diſpofitions, P. 397. 


where he ſays, Appriſings are excluded and qualified by the Backbonds | 


and Obligements of the Appriſer; and this was ſo found 13th July 1666 
Earl of Southesk contra Marquis of Huntly, where an Appriſing was 
found taken away by a Backbond, even in Prejudice of a ſingular -— 

| „ | | cellor, 


= 
ter 


Oli 
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ceſſor. As alſo, 6th July 1676, Gordon and Cheyne contra Crawfurd ; 
where it is in Terminis decided, That Backbonds do affect even as to ſin- 
gular Succeſſors, tho® extra corpus juris. And as to the other two De- 
ciſions cited for the other Side, in the Firſt it does not appear that the 
Bond there in Queſtion had a Reference to the Appriſing, but was an 
extrinſick Bond of Communication. And as to the other, it is there 
found, That the Backbond was ſufficient to affect the Appriſing, being 
before Infeftment ; but ſtill that does not exclude likewiſe the other Po- 
ſition, That alſo within the Legal it affects it, whether Infeftment fol- 
low or not. Laſily, Here Chalmers (as appears by his Diſpoſition) only 
acquired Right to the Appriſing, with all Hazards that did attend it, 
and paid only 8000 Merks, which is the very Sum to which the Appri- 
ſing was reſtricted, and the Diſpoſition bears only Warrandice from 


Fact and Deed ; ſo that he was not buying the Lands of Linkwood, but 
only the Appriſing, as a Security for his Money. 


— Cl. 


_—_— — 


1 


The Lords, in reſpect the Contract 1672, reſtricted the 
Compriſing to a leſſer Sum; and in regard that the Con- 
tract 1685 Wadſets Part of the compriſed Lands, re- 
m_ deemable for the Sums in the Compriſing, and Peſſeſſion 
Ado, Sir Wal. conform, both Contracts being within the Legal; and 
— 5 =” pou 8 that the Defenders Purchaſe of the Compriſing was for 
iveſtop. 5 | . 
the Sum in the Wadſet, and not for a Sum equivalent 
to the compriſed Lands; they repelled the Defences, and 
found the Compriſing {till redeemable. 


| Mackenzie, Clerk. 
DECISION C. 


| E 236 June 1715. J N 
85 Catharine Simſon, and David Keltie her Son, 
AGAINST 
Halliday of Tilliboll and Others. 


' A Declarator being raiſed at the Inſtance of the ſaid David Keltie 
Tillibolbs Feuar, againſt his Superior, who had exacted both at his 
Father's and his own Entry a Triple of the Feu · duty; whereas, by 

his Charter he is only liable to pay a Double primo eAnno introitus, and 

had alſo taken away a Cow and'a Mare upon the Purſuer's Father's De- 
ceaſe by way of Herezeld; and concluding Reſtitution of the 2 Years 

Feu. duty iudebite paid; as alſo Reſtitution and violent Profits for the 

Cow and Mare, as in a common Spuillie ; concluding alſo a Declarator 

of his Freedom from theſe in 13 A 5 18 

As to the Point of Right, Aſwered for the Defender, That a Feu- 
duty being only a Taxing of the Service during the Time that the Fee 
is full; as when the Fit falls in the Superior's Hands by the Death of 
the Vaſſal, i» Feudis rectis, the Vaſſal muſt either pay a full Year's Rent, 
or whatever is taxed by the * Charter; ſo in nnn, lies 

| Ca 


\ 
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Obligement to double the Feu Farm, is nothing but a taxing the Relief 
to a double Feu- duty, and is quite different from the Annual Preſtation. 
Therefore, as inother Holdings, the Vaſſals are bound to pay the Relief 
beſide the ordinary Preſtations, ſo in Feu-holdings, by and attour the 
current Feu- duty, the Vaſſal ought to pay the Sum to which his Relief 


is taxed, which does not reſpect the Annual Preſtation, which is due ex 
Natura Teudi. ; 


Replied for the Purſuer, That there can be nothin 


with more Clear. 


neſs expreſt than commonly the Reddendo of theſe Charters is, vis. | 


Duplicando Fendifirmam ; which, according to the Defender's Way of 
Arguing, would be Triplicando. 
Cuſtom of the Country, and from the Words of ſuch Charters, that one 
Year's Duty is payable as the current Preſtation, and another as the Lau- 
demi um or Relief; which is alſo conſonant to the common Feudal Cu- 
ſtoms: Beſides that, the Crown (whoſe Practice in ſuch Caſes ought to 


be a Rule and Standard for all ſubaltern Superiors) never exaQts more 


from Feu Vaſlals but the Double. ; 
Daplied for the Defender, That tho? the Sovereign ex gratia gives 


Abatement of one Year, (which is no Rule for others) yet the Capiendo 
Securitatem is always for 3 Years, 


As to the Herezeld, eAnſwered for the Defender, 
Charter being a mix'd Right, having ſomething in it of the Nature of 
Vaſſalage, and ſomething in it of the Nature of Tenantry, the Vaſſal 


conſidered as the Superior's Tenant, may be liable to the Preſtations of | 
Tenants. 240. The Defender's Charter not being granted cum Herezel- 
dis, he as Vaſſal, not being thus exeemed from that Burden, may be 


liable, as all are who die upon a Maſter's Ground. | 

Replied for the Purſuer, Imo. Thar *tis the firſt Time it was ever pled 
that a Vaſſal was liable in a Herezeld ; and it is redargued not only by 
the Reddendo of the Charter, (which is certainly the Rule as to the Vaf. 
ſal's Preſtations) but by the uniform Cuſtom of the Nation. 
the Defender's Charter be not granted cum Herezeldis, yet that imports 


no more, but that he ſhall not have Right to exact the Herezeld from his 
own Tenants, which otherwiſe he could do, if that Clauſe were inſert in 
his Charter: But the Want of that Clauſe can never import that he is | 
liable in the Herezela, ſince by the Nature of his Feudal Contract he is 
exempt from all Burdens whatſoever, except either ſuch as are expreſly ' 
contained in his Reddendo, or are the Natzralia of his Fie, whereot the 


Herezeld is none. 


4s to the Second Thing Libelled, viz. Reſtitution, eAnſwered for the 
Defender, That whatever may be ſaid as to the Point of Right, yet he 
cannot be liable to repeat what's already paid ; becauſe Payment was 
made by way of Tranſaction; wherein quid pro quo was given by the 
Defender, viz. his granting Precept of Clare, and fo ſaving the Purſuer 


the Trouble of Serving, Retouring, Charging the Superior, c. 


nothing but what by Law he might have been compelled to. 


2 EE 


But ' tis pla in, both from the general 


1 mo. That a Feu- 


240. Tho 


Repliea for the Purſuer, That the ſaid Payment being made ignorantly, | 
Repetition is undoubtedly competent: Beſides, that there could be no 
proper Tranſacion here, ſince the Superior in receiving his Vaſſal, did 


"Toords of Connell and Sefſm.  T3t 


ꝙ— 


As to the Reſtitution of the Herezeld, violent Profits, Ic. eAnſwered 
for the Defender, 1mo. That his Infeftment cam Herezeldis is ſufficient 
to excuſe a Spuillie.. 2do. That Maſters in that Part of the Country, 


particularly the Defender, have been in conſtant Uſe of exacting an He- 
rezeld, nor has ever ſuch Exaction been quarrelled to this Day. 


Replied for the Purſuer, 190. That ſuch a Clauſe in the Defender's 
Charter can never afford him any Title to exa& a Herezelg from a Vaſ- 
ſal, whoſe Reddendo is his ſole Rule. 240. The conſtant Uſe of ſuch an 
Oppreſſion rather loads than excuſes the Defender. 


4 The Lords Found Tilliboll liable in Repetition; to which 
A bercrombie. 2 ' 1 mi B. 
> 27 oo _ 21 m_ : 7 after a Reclaiming Bill, 
| | | Gibſon, Cler E. 


DECISION CVI. 
L 23d June 1715. J 

James Forret, e 

AGAINST 

The Repreſentatives of James Curſtairs. 


N a Proceſs of Aliment at the Inſtance of Forret againſt the Children 
of Baillie Car/tairs, as Repreſenting Mr. Thomas Finlay School-maſter 
| at Drumeldrie, whom the Purſuer, who kept a publick Boarding- 
d houſe, had entertained ſeveral Years ; theſe Three Points coming to be 
y Y diſcuſt, viz. x20. How far Aliment is due for a Major without Pad ion? 
2d. From what Time the Three Years Preſcription of ſuch Proteſſes 
0 does commence? 3tio. Whether the proponing Preſcription does infer 


ts ¶ Acknowledgment of the paſſive Titles? Fi ot 

is | And it was, as to the Firſt of theſe, eAr/wered for the Defenders, That 
in it is an uncontroverted Principle that no Action for Alimenting a Major 
s can be intented, except upon PaCtion ; ſeeing *tis preſumed to be done 
is out of Friendſhip, or ſome other Reſpect: Other wiſe it is preſumed that 
ly he paid for his Entertainment at the Time. | | 

he Replied for the Purſuer, That there is an Except ion ſet down immedi- 


J ately after that Rule by my Lord Stair, Lib. 1. Tit. 8. viz. Unleſs it be iu 
uch Houſes where they uſually eAliment for Mone): And that becauſe in 
FI this Caſe, the weightier Preſumption overballanceth theWeaker.And this 
Exception is founded on an expreſs Act of Parliament, Ja. VI. Parl. 6. 
Cap. 83. For there Mens Ordinaries not founded upon Writ, are to be 
purſued for within 3 Years, otherwiſe no Probation allow'd, except by 
Oath of Party; ergo à contrario ſenſu, where a Party can neither prove by 
Writ nor Oath. of Party, Mens Odrinaries can be purſued within three 
O IF Years. | A | II 
id Duplied for the Defenders, That tho? Mens Ordinaties may be purſued 
IF within 3 Years, without founding either upon Writ, or offering to prove 
by Oath of Party; yet ſtill it 1 that the Purſuer found 
| 8 | 2 on 


is 
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on a Paction, which in that Caſe he may prove by Witneſſes. Mens O,. 
dinaries in the Act of Parliament ſignifies plainly their Entertainment, 
and is not confined {imply to that Senſe we generally take the Word in, 
when we ſay, Such a Man keeps an Ordinary; and therefore, if the Pur- 
ſuer's Senſe of the Law were taken, any Perſon, tho? neither Cook nor 
Vintner, might purſue thoſe to whom they had given Meat and Drink 
within 3 Years, as well as Cooks and Vintners, which would intirely 
evacuate the Rule anent᷑ Aliment due only ex pacto. | 

As to the Second Point, eAn/wered for the Defenders, That the Purſuit 
can go no further than 3 Years, immediately preceeding the Gitation; 
becauſe in the Act of Parliament, anent the 3 Years Preſcription, Mens 


Ordinaries are expreſly mentioned. And in the other Preſcriptions of 


that ſame Nature, tho? the Obligations continued for more than 3 Years, 


yet the Lords have always reſtricted the Purſuit to 3 Years preceeding the 


Commencement of the Proceſs, as in the Caſe of Servants Fees, 12, E. 


1680, Roſs contra Maſter of Salton; and the Ratio Decidendi given by 


the Lord Stair is, That *tis to be preſumed that Servants Fees being for 
their neceſſary Proviſion, mult be frequently paid ; which Reaſon in the 
preſent Caſe holds much ſtronger. | 

Replied for the Purſuer, That the Speciality here is, that the preſent 
Proceſs is not againſt the Perſon himſelf, but his Repreſentatives ; and 
therefore the Interval from his Deceaſe to the Time of raiſing of the Pro- 
ceſs, cannot be reckoned any Part of the 3 Years : But in this Caſe, the 
3 Years which the Law preſumes may be owing, or rather the Time at 


which he ceaſed to be Alimented ; for the Proceſs could not well com- 


mence ſooner. 

As to the Third Point, Anſwered for the Defenders, That tho? pro- 
poning peremptory Defences generally exempts the Purſuer from proving 
the paſſive Titles, yet where either Dilatory Defences are proponed, or 
Objestions againſt the Relevancy of the Libel, here there is no Right 
peculiar to the Defun& aſſumed, (as in the Caſe of proponing Peremp- 
tors) it being proper for any Maa to ſay, That either he is not legally 
cited, or not before a proper Judge; or that the Facts Libelled upon do 
not infer the Concluſion. And of this laſt Sort is the preſent Defence, 
viz. That the DefunQ's having barely Dieted with the Purſuer, did not 
inter an Obligation upon him to make Payment, and that neceſſarly the 
fame continued yet due, unleſs the Purſuer Libelled a poſitive Paction, 
and that the ſamen was yet reſting owing : For this is properly not fo 
much a Defence, as an Objection againſt the Relevancy of the Libel. 

Replied for the Purſuer, That as the proponing Preſcription is un- 
doubtedly a peremptory Defence ; ſo there is no Principle of our Law 
better eſtabliſhed than this, That ſuch a Defence cannot be proponed, 
without acknowledging the paſſive Titles: For how can a Defender pro- 


pone a Defence competent to his Predeceſſor, without acknowledging 


that he Repreſents him ? 

eͤ)e Lords repelled the Defence, That there was no Patti- 
on; and found an eAliment due 3 Tears before the Cita- 
tion; and found the Defender cannot propone Preſcrip- 
tion, without acknowledging the Paſſive Titles. 


Actor Graham, 
Alter Fo Falconer. 


"Gibſon, Clerk. 
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DECISION CVIL 


Eodem Die. 


Willam Muir bead, 


AGAINST 


The Lord Colvil. 


HE Lord Coivil, as Heritable Baillie of the Regality of Culroſs; 

| having Inſtalled William Muirhead as Clerk of Court during Life; 
for which his Lordſhip got 1200 Merks; he continued in the Ex- 
erciſe of that Office for 6 Years or thereby, till my Lord having failed to 


take the eA/juration impoſed by the Government, the Court becatne 


Vacant for want of a Judge: Whereupon Muirhead raiſes a Proceſs a- 
gainſt my Lord, for Repayment of the Money, Annualrent, Damages, 
Sc. upon this Head, That by his Lordſhip's Fault the Office was render- 
ed uſeleſs, and therefore he was liable in Repayment and Damages. 

eAn/wered for the Defender, That tho? a Seller be generally liable in 
Caſe of Eviction, yet where it falls out through an unforeſeen Accident, 
falling out after the Sale, he cannot be liable, the Contract being aberri- 
me Fidei; and therefore nothing can be underſtood to come unto it, but 
what both Parties had probably in their View at Contracting : Now the 
impoſing of new Engagements by the Government could never be in 
their View at making the Bargain. And this is plainly expreſt in that 
Famous L II. F. De Eviction, where this general Rule is laid down, 
That Venditor non tenetur preſtave ( futuros caſus) eviftionis. And is 
alſo the Opinion of Cjace, Conſultation 38. where, in a Caſe parallel to 
the preſent one, he pany aſſerts, and that from the Authority of the 
above-cited Law, That Inopinati caſus evictionis poſt Venditionem & Tra- 
ditionem ad Venditorem non pertinent. =o | 

Replied for the Purſuer, That the Nature of the Thing implied, that 
my Lord ſhould keep Courts by himſelf or his Deputes ; for Conceſſa ali- 
cui Juriſdictione, cuntta ea, &c. The Purſuer could not exerce his Office 
without a Gourt, nor can a Court be without a Judge; and by the De- 
fender's Fault there was neither Court nor Judge: And the not taking 
the eAbjuration is of it ſelf a Fault, ſince the Law enjoins it. However, 
by the Nature of the Clerk's Commiſſion, which was upon an Onerous 
Cauſe, it is implied, That my Lord ls obliged to have a Court there. 

Duplied for the Defender, 1mo. That whatever Obligation he might 
ſtand under to the Government, yet he was under none to the Purſuer, 
to give an Active Obedience to all Laws that ſhould after this Contract 
be impoſed. For it could never enter into the Minds of Contracters, 
that either Party ſhould be obliged, with reſpect to one another, to take 
all the Engagements that a Government ſhould come after wards to lay 
upon either of them; ſeeing this were in Effect to oblige themſelves to 
do a Thing which perhaps they might come to think not agreeable to 
Conſcience. 2do. That the not taking the eAbjuration was not a Culpa 
even with Reſpect to the Government; becauſe the Law here has had 
its Force, by my Lord's ceaſing * and to impoſe a greater Paley 
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by condemning him to the Purſuer for not Acting, were to extend the 
Law beyond Intention. 
Actor Boſwe. | : 8 b. 
Ait. He rade. The Lords ſuſtained the Defence, and eAſoillied. 120 7 
Dunaa, 


Gibſon, Clerk. 


DECISION CVIIL. 


[ 24th June 1715. J 


Murray of Mount-Lothian, 
AGAINST , 
Deacon Bromn bill. 


Eacon Brotonhill having obtained Jedge and Warrant from the 
Dean of Gild, for taking down and rebuilding a ruinous Houſe 
belonging to him in 'Blackfrier's-Wynd, (on Report of Tradeſmen N 
that it was Ruinous) on the North End whereof there is a Houſe be- | 
longing to Murray of Mount. Lot hiau, which has a Servitude upon the C 
faid Ruinous Houſe, conſtitute by long Poſſeſſion; whereby it is obliged Yo tl 
to receive and ſupport Mount- Lot hian's Joiſts, and laid-to Chimneys ia N Vaſl 
the North Gavel. The Deacon having accordingly taken down the WM fe! 
Gavel, and now about to build it up of new, | | Clat 
It was alledged and inferred by Mount-Lothian, That ſince there was W tour 
a Neceſſity for 'BrowzhilPs Conveniency to take down his laid-to Vents, Wie 
that the ſame muſt be done, and they likewiſe rebuilt upon Brotnhills from 
Expences, becauſe the uſing of Property muſt be always without Preju- 424 
dice to a Servitude eſtabliſhed ; for there is the ſame Reaſon for this, pa. 
as for Brommpbill's ſupporting the Joiſts until the Gavel be rebuilt. 2d. oi 
That in a late parallel Caſe betwixt the Duke of Roxburgh and Town 


| ern 
of Dumbar, the Duke being to Incloſe ſome Ground through which the 1 
Town had a Servitus Via, the Lords ordained him to put up Gates for pee 
Horſes and Carts to paſs, for preſerving the Servitude. £2.55 WW ch 24 

eAn/wered for Deacon 'Brown/ill to the Firſt, That 1 n. It is directly per 
contrary to the Nature of a Servitude, which conſiſts allenarly ia patiendo pell 


uon in agendo 240. Tho' Property muſt not prejudge Servitude, yet L 
here the Gavel was not taken down only for the Deacon's Conveniency, | by 
but from pla in Neceſſity, as appeared from the Tradeſmen's Report; yea Sup 
and really for the Utility of the Serv ient Tenement it ſelf; ſince other- the 
wile it muſt have fallen, and then Mount Lothian, without rebuilding, it lige 


himſelf, would have had no Gavel to lay his Vents to: So thar this is the 
fime Caſe as if the Gavel had fallen by Accident. To the Second, an- Lo. 
ſwered. That what the Lords there ordained, was doing no Deed in Fa- IF rey 


vours of the Town of Dambar, ſince the putting up the Gates was ne- cee 


ceſſary for the Duke, and the Town would have been willing he had put IF ord 
up no Gates, but left all open. 


* 
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Lords of Council and Seffion. 125 
The Lords Found the Builder of the Wall liable to a Ser. 
vitude oneris ferendi, both of the Joiſis and laid to 


Chimneys : Aud muſt not only build that Wall in the 


Colvit for Moant- Condition it was in formerly for ſupporting both Joi 
. Alter-Ro. and laia-to Chimneys ; but lei that 55 nb x. 


and lay to the Chimneys as they were before the ta- 
king down thereof at his own Expences, Vide x4th 


July 1715. ; 
Mackenzie, Clerk. 


DEC 19Lk0.N CI 
| D 24th June 1715, ] 
The Gubernators. and Treaſurer of Heriot's Hoſpital, 


AGAINSLI 


Hepburn of Bearſord. 


N a Declarator of Nonentry at the Hoſpital's Inſtance againſt Bear- 
ford, he repeated a Declarator, That his Lands, by the ſeveral Acts 
of Annexation of the Superiority of Church Lands, were annexed 
to the Crown, and that therefore it ſhould be found he was the Crown's 


Jvaſſal, and therefore not liable in Nonentry to the Hoſpital : The Lords, 


aſter full Hearing, did, upon the 13th February 1714, Find, That the 
Clauſe in the 13th Ad, Anno 1633, declaring, That the Barony of Brugh- 
toun, &c. ſhould remain with the Earl of Roxburgh, bis Heirs, &c. after 
the Tenor of his Infeftments, did not exeem the Superiorities of the Lands 
from the eAunexatian; in the roth and 14th acts of that ſame Parliament, 
and Repelled the eAlledgance founded on the laſt Clauſe of the 534 Act of 
Parliament 1661; as alſo the Defence of Preſcription : «And therefore aſ- 


© /0iied Bearford from the Declarator at the Hoſtital's Inſtance, aud De. 


cerned and Diclared in the Declarator repeated by the Defender. 

This Cauſe having come in by way of Appeal before the Houſe of 
Peers, they, by their Decree upon the 2d inſtant, ordered and adjudged 
thit the foreſaid Interlocutor was Reverſed ; and declared that the Su- 
perioriry of rhe Lands ia Queſtion ſhould belong to the Hoſpital the Ap- 

ellant. 
. Upon the Hoſpital's Application, That this Decree might be applied 
by the Lords, and that they would declare the ſaid Hoſpital the only 
Superior of theſe Lands, and the Defender to be their Vaſſal, and decerg 
the Defender in the Quantities Libelled, or allow them a Term and Di. 
ligence for proving their Libel. | | | . 

The Defender eAn/wered, That as to the firſt Part of the Petition, the 
Lords could now declare nothing: For if the Houſe of Peers had only 
reverſed the Lords Sentence, then indeed the Hoſpital behooved to pro- 
ceed as if that Sentence had not been given. But ſince the Houſe had 
ordered and declared, That the Superiority of the Lands in Queſtion, &c. 
the Matter is not now before the Lords as to the Point of Declaring, 
but the Hoſpital muſt take their l as they have it. 240. * wy 

2 Secon 
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Second Part of the Bill, Azſwered, That there can be no Decernitur | wh 
the Nonetry, becauſe the Lands hold Feu, which is the Retoured Duty Nene 
and is ready to be paid at the Bar. No Decernitur for the full Mai!“ 


* 


and Duties, becauſe the Interlocutor of the Peers being only pronounced pr 
upon the 2d of June inſtant, and that Bearford had a very probablt apo 
Title, vis. The Lords Sentence, and former Deciſions ; ſuch as that be nd 


twixt the Earl of Lauderdale and Caſtlebrand, and that there was not 
a Term run, in regard of the Defender's Offer to take a Charter fro 
the Hoſpital. 


repu 
Since 
rato! 
celvi 
(Cur 
fairs 


The Lords Decerned in the Declarator at the Hoſpit a? 

Inſtance, with this Quality, Purgable on Payment a 

Actor Graham. Alter & the bygone Feu Duties preceeding Whitſunday Jad, 
8 and a Iear's Rent, as a ſingular Succeſſor, at the Tiny 


hen Entry; and in caſe of his Neglect to obtain TY. 
imſelf Entered, found him liable for the whole Maill ;. 
and Duties. Vide 27th July 1715. miſt 

| app 

Gibſon, Clerk. 125 

| 1 

DECISION XX. * 

[ 28th June 1715. J Siſt 

i | As 
Jabel Duncanſon and her Aſſigney, 125 

AGAINST to 


R Obert Dwuncanſon of Garſhake, by his Latter-will, provides the fad *© 
I/abe} his Daughter (a Minor) in,5oo Merks, payable by her eldeſt! 
Brother the ſaid James Duncanſon, out of the readieſt Moveable, 

at her Marriage or Majority, but bearing no Annualrent : And in the 

ſame Teſtament, there is ſubjoined a Nomination of Tutors and Curators 

to his Children, of whom Three to be a Quorum, and the eldeſt Brother 
fine quo uon; with Power to them to intromet with his Rents, £9c, for the 

Childrens Education. Jabel coming to be ix confinio Majoris etatis, enters! 

into a Co-partnery with another Woman who was a Shop-keeper ; and in 

regard {he was to furniſh the Half of the Shope with Wares, her ſaid 

Brother paid out tor. her 22 Lib. Sterling, for Goods, and beſtowed the 

remaining Ballance of the 50 Merks for her Board, Cloathing, Oc. 

and took a Diſcharge of the Tocher from her, being authoriſed by her 

_ Curators, who, as taking Burden for her, do ſubſcribe the ſame | 

with her. | "IP | 

Of this Diſcharge, ſhe and Thomas Hall her Aſſigney, raiſed a Reducti- Y ” 
on ex cafite, mincrennitatis & læſionis, and it was alledged for them, as 

to the 22 Lib. Sterling, That the Brother could not be in bona fide to pay 

the ſame, cither to or for the Minor, fince he was expreſly bound up by | 

the Words of the Teſtament, whereby the Tocher was only payable at | 

Majority or Marriage. Nor, 2do. Did the Conſent of the other Curators 

validate the Diſcharge, ſince himſelf was ſize quo non; nor could he be 

eAuctor in rem ſuam, and Conſent to a Diſcharge granted to himſelf. > 
| Ss * 
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eAn/wered for the Defender, 1410. That as the Stock bore no Annual- 
rent, ſo altho' it had, ſo ſmall a Sum could never be a Fund for the Mi- 
nor's Maintainance ; and therefore his beſtow ing part of the Stock tor 


putting her in a way of Living, was certainly both Prudence and Piety ; 


and is nothing that is zovam, but a Courſe very commonly t-ken by 
Parents with their own Children; ſpecially that the Goods purchaſed 
were not abſolutly intruſted to her ſelf, but another who was habite and 
repute to be of Integrity and Skill in the Trade, joined with her. 240. 
Since he could not be autor in rem ſuam, the Authority of the other Cu- 
rators in this Caſe was undoubtedly ſufficient: It being univerſally re- 
ceived, that when, any Affair occurs betwixt a Minor and one of his 
Curators, the Authority of the others is ſufficient ; ſince otherwite Af, 
fairs of this kind could never be extricate. 

The Purſuer having allo inſiſted for reduceing the Diſcharge as to the 
Ballance paid out for Board, Cloathing, Oc. It was eAnſwered for the De- 
fender, That ſince the Stock bore no Annualrent, it behoved to be dimi— 
niſhed for entertaining the Minor: For altho* the Defunct in his Will, 
appoints the Rents of his Eſtate for Years to come to aliment his Chil- 
dren, yet theſe are not the Subject of a Teſtamentary Diſpoſition, _ 

Replied for the Purſuer, hat by the Current of Deciſions, It has 
been determined, that the Heir is bound to maintain his Brethren and 
Siſters in caſe of their having no Fund of their own for their Aliment; 
As 29th January 663, Children of Wether/y contra the Heir, 11 Febru- 
ary 1663, Frazer contra Frazer, nor is there any thing more conform 
to Nature and Humanity. So that the Purſuer needed not make any other 
Uſe of the Deſtination in the Teſtament, then to ſhow the Detanas 
enixa voluntas, that the Childrens Portions ſhould be paid to them intire 
at the Terms he had appointed, 


The Lords found, That the Curators might imploy the 


Actor Hal! and C:l- | Minors Stock in joining with a Perſon held and re- 
vil. Alter Smollet and . . 4 
GT Rn, Pute of Knowledge and Reputation in Trade: But 

found, that the Stock, could not be diminiſhed for the 
eAliment; Roberton, Clerk. 


DECISIOW. CXL 
| [ 29th June 1715.1 


| Glaſs of Bogany, 
AGAINST 


The Children of Steuart of Aſcog. 


H E Laird of eArdinbo being Debitor by Bond to Bogan), he aſ- 
ſigns the Bond to eAſcog, the laſt of December 1677. eAſcog 
grants Backbondjacknowledging the Aſſignment, but that not- 

ithſtanding thereof, Bag any might purſue the Intrometters with eArdin- 
s Moveables, and particularly the Donator to his Eſcheat, and upon 
etting Payment of his Proportion of the Moveables, might diſcharge as 
iuch of the Sums aſſigned as might compence the ſame, which ſhould 

e e underſtood to be no contrayention of the Warrandice in the Aſſigna. 
| Mm e | tion 
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tion: And in reſpe& the Bond was delivered up, eAſcog obliges himſelt 
to make the ſame forthcoming to Bogany upon Demand, for the Ends 


138 


c 


ſoreſaid; and faillieing thereof, to hold Compt for the ſame: Bagany 
thereafter being in Hopes to get Payment, did under form of Inſtrument 
in eApril 1678, require eA/cog to deliver the Bond : Whereupon now 
Bozany intents Proceſs againſt eA/cogs Repreſcntatives, concluding Pay. 
ment of the whole Sums in the Bond. | 

Among other things, it was eA»/wered for eA/cog's Children, That at 


ſuch a Diſtance of Time the Inſtrument founded on, cannot be ſuſtained | 


as probative, unleſs the Nottar and Witneſſes were Alive to ſupport the 


ſame: For the Inſtrument being only aſſertio notarii, it were of dange. 


rous Conſequence to ſuſtain it after ſo long a Time; and tho' Law gives 
Faith to the Inſtruments of Nottars acting in certain Caſes, where Law 
has determined they ſhould be probative, yet that can never be extend. 


ed to their Act ings in ſuch Caſes as the preſent ; for that were to extend 


their Faith, beyond what Law and Practice allows them. Holograph 
Writs carry a much ſtronger Proof of their Verity, than Inſtruments of 


Nottars, and yet Law has cut them off by 20 Years Preſcription, and this 


Inſtrument is within a few Years of the long Preſcription. 


Replied for the Purſuer ; That in ſome particular Caſes our Law gives 


ſuch Inſtruments intire Faith, as is obſerved by the Lord Stair Lib. 4. Tit. 
42. 9. Where he takes Notice of the particular Caſes in which they are 


probative of themſelves, and brings in the preſent Caſe among the reſt, | 


in theſe Words, Iz other Caſes when Men will not do Ads which they are 
obliged to do, & c. Inſtruments taken thereupon by Nottars having Mitneſ. 


es inſert and required, are probative, which no other Witneſſes could prove, | 


Duplied for the Defenders, That the plain Meaning of the Lord Stairs 


Words is, That theſe Facts which ordinary Witneſſes could not be ad. 
mitted to prove, may in the Caſes mentioned be proven by Inſtrumen. | 
tary Witneſſes ; which 1s ſo far from proving that the bare Aſſertion of a | 
Nottar is ſufficient, that 1t proves the contrary, viz. That tho? theſe In- | 
ſtruments were recent, they mult be ſupported by the Teſtimony and not 


the Subſcription of the Witneſſes. 


Actor Hall. ? 
Alter cut. 5 unleſs it were adminiculat by ſome Document or other | 
£ Probation. 


Mackenzie, Clerk, 
DECISION CXIL 


D 3oth June 1715. J | 
Label Spark, 
AGAINST 


Barclay of Ury and others. 


Nan Action of Exhibition ad deliberendum at the Inſtance of the faid 
I Label Spark againſt Ury and others. The Ordinary having ordained 
them to exhibite all Writs granted to or by the Purſuers Predeceſſors, ex- 

: cept 


The Lords found, The Inſtrament not probative of it jeff, 
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cept thoſe on which Infeftment had followed, the Dates of whoſe Regi- 
| ſtrat ions they were ordained to condeſcend on: The Defenders Reclaims- 
/Y <d on theſe Grounds. | 
. 10, That as the Priviledge was at firſt granted for Incouragement of 
'Y Apparent Heirs; ſo when they once behave as Heir, (as in the preſent 
- Y Cale) the Deſign of the Priviledge ceaſes, and ſablata Cauſa tollitur ef 
fectus, and if Priviledgia be ſtrictiſſime interpretanda in general, meli 
t Y more here, where the Priviledge is contrary to the common Courſe of 
11 Law, and tends to diminiſh anothers Right; for in an Exhibition ad de- 
e liberandum, ( contrary to the Nature of all other Exhibitions ) without 
- Y qualifeing that they have any direct Intereſt, or that they can be in the 
leaſt benefited thereby; Apparent Heirs may force any Man to open his 
Charter Cheſt, and expoſe his Papers. 24do. The Lord Stair Lib. 4. Tit. 
- Y 33: 9 7. Says, That it will be a good Defence in this Action to ſay, that 
d the Purſuer is already actually Entered and has no Place for Deliberation ; 
h Y bur Behaviour is equivalent to actual Entering; and that it excludes the 
f Y Benefit of Deliberation appears from Voet: d Tit. f}. de jur. delib. where 
15 he ſays denegatur tamen ulterior deliberandi facultas, fi proba ri Poſſit here. 
dem jam adiviſſe, aut pro herede ſe geſſiſſe, cum non poſſit deſinere eſſe heres 
s Jui ſemel heres factus eſt. 3tio. By our conſtant Practice, Apparent Heirs 
can call tor no Writs, except thoſe that are in Favours of Perſons in the 
re Y DefunQs own Family (which the Defenders are not in the preſent Caſe ) 
as was found 6 December 1661, Frreſter contra Tailfer ; which is yet 
re more fully cleared by a late Deciſion 10 Jane 1706. Buchanans contra 
Marquis of Montroſe, where after a full Debate, the Lords ſolemnly de- 
e. cided and declared, that finding that former Deciſions had varied in this 
Point, they reſolved to fix ſuch a Rule for the future, as Apparent Heirs 
might be as little vexatious as was conſiſtent with the legal Priviledges ; 
n- and therefore found the Marquis not obliged to produce any Writs grant- 
ta ed by the Purſuer's Prediceſſors, to Strangers, or Perſons not in Familia. 
n- Replied for the Purſuers to the Fir/t and Second, That tho? Behaviour 
ot WM be a paſſive Title competent to Creditors, yet it is not relevant againſt 
this Act ion; for if it were ſo, Defenders would alwiſe propone ſuch De- 
fences, yet *tis certain they were never ſuſtained, which is expreſly faid 
by the Lord Stair in the above cited Tit. $ 5. And the Reaſon is, That 
it might be very prejudicial both to the Heir, who could not enter until 
he had Inſpection, and to the Creditors, ſeeing during a Courſe of Pro- 
bation, the Eſtate would be neglected. And therefore as is obſerved b 
the Lord Stair in that place, no other paſſive Title, but being actual! 
entered, is a relevant Defence againſt this Action: And as to the Au- 
thority of Voet, It cannot be oppoſed to what is already mentioned, ſpe- 
cially in Point of our Form. Belides, That Geſtio 172 he rede by the civil 
Law, is not only a paſſive but an active Title, and equivalent to actual 
Entry; for with them an Heir 1 hereditatem, non ſolum præferendo, ſe 
heredem eſſe, ſed etiam fi facto Aliguo tandem voluntatem declaraverit. 
To the Third Replied, That ſeeing Law gives Apparent Heirs this Be- 
nefit, they ought alſo to have the neceſſary Means thereof, by Inſpect ion 
not only of the Benefit, but alſo of the Burden that may affect their Pre- 
deceſſors Eſtate, that ſo they may deliberat ; and this End can never be 
attained, unleſs all Writs which my infer a liquid Ground of x 
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produced. And it muſt be acknowledged that ordinarly the greateſt 
Part of any Mans Debts are owing to Perſons out of the Family: Nor can 
there any Reaſon be aſſigned of the Difference, ſince the Heir if he Enter, 
will be equally lyable to both Debts extra and intra familiam. And ſo 
the Lords by the Current of Deciſions, have ſuſtained this Action againſt 
Perſons out of the Family, as well thoſe withia it. 


The Lords aahered to the Ordinaries Tnterlocutor, with 
this eAlteration, that they found the Defenders, tho 
not being in Familia defuncti, ought to exhibite all 
Writs iu their Hands; Whether Infeft ment has follows 
ed thereog or not. 


Actor Fleening. 
Alter Rot: Gordon. 


Roberton, Clerk, 


DECTS1D09 NN. CXIEL 


D th July 1715, J 
Cuningham of Enter hin, 
AGAINST 


William Millar. 


Here being a mutual Contract wherein Enterkin ſets a Tack 


of a Coal to Millar, and the Tack duty regulated by the Number 


of Coal-hewers, that ſhould be imployed by the Tackſman, viz. | 
But if | 


if Six were imployed, then Goo Merks to be the Tack-duty : 
more or lets than Six, then 100 Merks for each was to be added or de- 
duced. And Exzterkin having charged on this, the Queſtion at diſcuſ- 


ſing turned on this ſingle Point, vis. Whether by this Tack the Tackſ- | 
man is lyable for 600 Merks of yearly Duty; tho' he imployed no Coal- | 


hewers at all? And it was, 


eAlledged for the Charger, That as the Suſpender could not deny but 
he was obliged to work, ſince he had taken a Tack of the Coal, fo alſo 
by the Nature of the Tack, having ſtipulated the Liberty to work with 


Six Coal-hewers; Exterkiz could have obliged him to imploy theſe in 


the Work; for ContraQs of this kind are mutual, and ſo as Exterkin was 


obliged to allow him Six Coal-hewers, he alſo muſt be underſtood oblig- 


ed to keep them at the Work, if the Coal-wall would ſerve; otherwile 
he might have made the Tack wholly Eluſory, even ſuppoſe he had got- Y 
the Rule and 
Standard which both Parties fix upon, tho* with a Liberty to the Tack(- 
man to imploy more as he thought fit, but with no Freedom to keep un- 
der that Number 6, in the Event that's happened, that muſt be the ſtat- 
ed Number, as being what rhe TackW@Man himſelf expreſly ſtipulated | 
Liberty for, and for which he is obliged to pay the Setter. Let the Caſe | 
be, a Matter ſetting a piece of Ground with Liberty to ſow Six Bolls of 
Corn; and the Deciſion will be very plainly in the Maſter's Favours ; | 
Now the Caſe is the ſame here, for 


. 
An. 
4 - 
* 


ten a ſufficient Coal- work: And therefore this being 


tho? the Tenent never ſow any: 
the Coal would have afforded as certain a Product as the Ground. 


— 
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eAn/wered for the Suſpender, That by the Contract he is not bound 
to imploy Six Coal-hewers, and conſequently not to pay 600 Merks of 
Duty; but that by the Contract he might have imployed one or two 
Coal-hewers, and then paid only 100 or 200 Merks, and having imploy- 
ed none at all, he could not be lyable in more Rent, than ifhe had. 

Replied for the Charger, That 'tis by the Suſpender's Fault that they 
did not work, ſince he never opened the Ground; and as q#i dolo deſcit 
foſſidere pro Poſſeſſore habetur: So ſince by the Suſpenders Fault the 
Coal-hewers were not imployed, in fo far as concerns the Suſpender, they 
muſt be held as, Workers. 

Daplied for the Suſpender, That by the Tack there was an expreſs 
Proviſion, That in caſe the Tack\{-man ſhould inſtru by the Coal-hewers 
and Overſmen their Oaths, and producing of the Compt-books, that 
there were not the full Number of Six working; As alſo, the Time of 
any Coal-hewers Abſence, that he ſhall be only bound to pay proportio- 
nally to the Coal-hewers that worked; which imports a Power to Work 
with as many or as few as he thought fit, and ſo the Number cannot be 
liquidate to Six. And tho' the Servants and Books, c. are agreed 
upon as a ſufficient Evidenee of the Deficiency of the Number, yet the 
Tackſman is not thereby precluded from other Means of Probation of 
this Point. 

Triplied for the Charger, That this Exception confirms the Rule, that 


the Suſpender was expreſly obliged to work with Six; for the Proviſion, 


imports an Exception, and an Exception implies a preceeding Rule : 
And as the Rule is hereby eſtabliſhed, ſo the Suſpender is not in the 
Terms of the Exception, which only concerns the Caſe where rhe Coal 
was working, an Overſman imployed, a Compt-Book kept, ge. which 
is the particular Manner of Probation fixed upon. But the Suſpender 
cannot ſubſume upon any ſuch Probation, nor does it in the leaſt concern 
the Caſe : For here the Suſpender has wrought none, and the Proviſion 
is upon Suppoſition of his working, which cannot be applied to the 
Event, that by his Fault has fallert out. 


Actor Beſwel. j The Lords found the Letters orderly proceeded, 
Alter Hay. Gibſon, Clerk: 


DECISION CXIV. 
| [L 6th July 1715. J 
The Lady Auchinvole and her Daughter, 


AGAINST 
Her Step Daughter. 


N the Competition betwixt theſe Parties in the Ranking of Auchinvole 


his Creditors, for Preference upon his Eſtate, for the ſeveral Provi- 


ſions contained in his Firſt and Second Contracts of Marriage; The 
Lords gave a Deciſion on the 12th November laſt, which ſtands marked 


in that Seſſions Deciſions: But there being alſo in that Interlocutor a 


Remit to the Ordinary to hear Parties, how- far the Proviſions to ths 
OY | | N n | Daugh, 
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Daughter of the Second Marriage could burden the Heir of the Pirſt, 
or if the Proviſions in favours of the Heirs of the Firſt and Second Mar. 
riage ought equally and proportionally to affect, and be paid out of the 
Defunct's Eſtate. At Reporting | | 
It was eAlledged for the Relict, That ſhe having brought 1 5000 Merks 


of Tocher, and the Husband having contracted 5000 more, and ſhe | 


provided to the Liferent of the whole, ſhe ought to be preferred for the 
{ame, - ſhe being with reſpect to it an onerous Creditor, and therefore 


preferable to the Daughter of the Firſt Marriage, who is Heir of Provi. 


ſion to her Father; eſpecially ſince the Husband had de facto received her 


Tocher, as appeared by a Declaration under his Hand, that he had got 
And for the ſame Reaſon ſhe contended, that ſhe as Mother 


Payment. 
and Aſſigney by the Daughter of the Second Marriage, might be prefer. 


red for the Fee of the 20000 Merks, at leaſt, ought to come in parti paſſi 


with the Daughter of the Firſt Marriage. 


QAnſwered tor the Heir of Proviſion, That ſhe did not diſpute the Re- 
lict's Preference as to her Liferent, but denies that by her Contract of 


Marriage, her Husband is obliged for the Liferent of the 20000 Merks, 
but only for 5090. And as to the 15000, vis. her own Portion, the Hus- 


band was never Debitor in the Liferent of it, unleſs he had uplifted the 


Money, which does not appear; for as to the abovementioned Declara- 


tion, it being a voluntary Deed of the Husband in Favours of his Wiſe, 


and impetrate without any juſt and real Cauſe, it can never be probative 
againſt the Daughter of the Firſt Marriage, an anterior lawful Creditor 


by the Proviſions of her Father's and Mother's firſt Contract of Marri- 
age. 


the Eſtate of Erskine, and no Inſtruct ion, as ſaid is, that it was uplifted 
by the Defunct: And therefore the utmoſt that can be pretended for the 


Daughter of the ſecond Marriage, is to come in equally and proportion- | 


ally with the Daughter of the Firſt for 5000. Nay, tho? it could be 
proven that the 15000 Merks was uplifted by the Defunct, yet the 


Daughter of the ſe ond Marriage could plead no Preference to the Pro- 
viſions of the Daughters oſ the Firſt: But on the contrary, the Prefe. 


rence is to the firſt Contract; For albeit ſuch Contracts do not preclude 
a Man from doing rational Deeds, and that a ſecond Contract is a rational 
Deed, yet the Reaſonableneſs of the Proviſions is not to be conſidered 


with reſpect to the Tocher that comes by the ſecond Wife, when the 
Queſtion is betwixt the Heirs of the ſecond and firſt Marriage; but with 


g the firſt Proviſions; | 


reſpect to the Father's Eſtate towards the fulfillin 
For otherwiſe there could be no Security by a firſt Contract of Marriage, 


when the Parties could not poſſibly know what Proviſions the Husband 


might make in another Marriage. 


Replied for the Relict and her Daughter, That the Declaration above- 
mentioned, was a ſufficient Inſtruction that the Husband had received 
the Portion: And fo the Lords found in another Branch of the ſame | 
Ranking, betwixt the Laird of Ferguſlee and the Relict; wherein allo | 
he made the fame Exception, and was overruled by the Lords upon this | 
Reaſon, That the Husband having got the Bends into his Hands, and they | 

IN a0W | 


And therefore neither was the Defunct ſo much as Debitor in the 
Proviſion to the Child of the Second Marriage farther than the 5 oo 
Merks which he contracted. For the 15000 was heretably ſecured on 
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noc nowhere appearing, and having given a Declaration that he got Pay- 
ment, it was 4 ſufficient Exoneration and Inſlruttion of Payment even to 
the Debitor. And as to what was pled againſt the Daughter of the ſe- 
cond Marriage her Preference, Replied, That notwithſtanding of Provi- 
ſions in Favours of the Children by the firſt Contract, the Father may 
(as was owned by the other Side) do rational Deeds, even in Prejudice 
of the Childrens Proviſions by that firſt Contract. Now, there could 
not be a more rational nay onerous Deed, than when he got 15000 Merks 
of Portion with a Lady, to provide 5000 of his own to be added thereto 
tor a Proviſion to the Children of the Marriage. And this was rational 
even as to the Children of the firſt Marriage, who had a fair Hazard to 
ſucceed to the whole 15000 Merks, the Sum being provided to his Heirs 
whatſoever, failing Heirs of the Marriage. 


| The Lords es the Lady for her Liferent, and 
Boſwel for Sir found the Daughters came in pari paſſu proportionally; 


Lady. Alter Sir 8 a ; 
1 effeiring to their reſpettrve Sums. 


Gibſon, Clerk: 


DECISION CXV. 
n [ 12th July 1715. J 


Cuningbam of Brownbill, 


; AGAINST 


Dame Margaret Ramſay his Step-Grand-Mother. 


HE faid William Caningham a Pupil, having raiſed a Proceſs of 
Aliment againſt his Mother and Step Grand- Mother, upon the 
Ac of Parliament 1491, Cap. 25. whereby Superiors of Ward- 
Lands are obliged to Aliment the Heirs, which by eſtabliſhed Practice 
paritate rationis, is extended to.Liferenters ; amongſt other Detences for 
the Step-Grand-Mother this was proponed, That when ſhe married the 
Purſuer's Grand- Father, ſhe was provided in a Liferent of 3000 Merks 


out of a former Husband's Eſtate, the Half whereof ſhe allowed to be 


ſold, and applied for Payment of Brotonbill her Husband's Debts : And 
therefore had ſcarce enough to her ſelf, having alſo ſeveral Children and 
Grand-Children of het own. Whereas in all Modifications of Aliment; 
the Lords do always conſider the Quantity of the Liferent, the Quality 
and Circumſtances of the Liferentrix, 895,  ., ., 
 eAnſwered for the Purſuer, That whatever Tocher or Proviſion ſhe 
brought makes no Difference here; becauſe till the Heir, at leaſt under 
Pupillarity, muſt be Alimented, which is Proviſio Legs, and by no Fa- 
ion can be evacuated : And as the Law did openly intimate to her this 
as a Burden, which ſhe was in Hazard to undergo, ſhe ought to have 
provided for his Liferent ſuitably: For the Rule is, That whatever Por- 
tion of Burden each Liferenter my trom the Fiar's Eſtate, and eng 
| u 2 
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i: van Deciſions of the 
the Portions were that they brought, yet that ſince he finds them Life. rt - 
renters, they muſt contribute to his Maintenance. e P 


—— —-— 


The Lords found the Defence not relevant to aſſbillie the Na 
| Aftor Boſwet. "ogy. Step-Grand-Mother, from contributing a Proportion 72 
Sir 097485 IVallace. tbe Parſuer”s Aliment. | 


Roberton, Clerk. K 

DECISEON CXVL in 
[13th Fuly 1715. J | | art! 

John Douglaſs. * 
AGAINST nan! 

Cochran of Ochiltrie. 1 55 


IR John Cochran having been purſued by John Douglaſs, for a Tay. t. 
8 lor Accompt due to William Douglaſs his Father, (from wſom he 
had a general Diſpoſition to his Compt- book) and having referred 
the ſame to Sir John's Oath, the Term was Circumduced againſt him, I, * 
and Decreet Extracted, without the Purſuer's confirming the Debt: Sir Jelct 
John having Suſpended, and deceaſed before Diſcuſſing, the Purſuer inſiſts me 
in a Proceſs upon the paſſive Titles againſt Ochiltrie, as Repreſeiiting his | Milt 
Father. And the Queſtion being, Whether the Decreet above-mentione! | 
was Valid, the Purſuer's Title being only a General cAſſignation, and he eve 
never having Confirmed the Debt? | 
It was Alledged for the Defender, That the Decreet was Null, the Nor 
Purſuer's Title being only a General Aſſignation, which was no compleat Wer 
Title, and ſo could be no Warrant for a Decreet ; being at moſt but like 
a Decreet dative and a Licence, which could never ſupport a Decreet, 
unleſs Confirmation had followed before Extract. 
_ » eAnſwered for the Purſuer, 11920, That the Decreet was ſtill good, the 
Purſuer's Aſſignation being a ſufficient Title ad fundandam litem; ſo that 
the Purſuer was at moſt obliged only to Confirm hefore Extract: And 
it was the Part of Sit John's Procurators, before taking a Day, to have 
objected this. 2do. The General Aſſignation, as it gives Jus proſequendi, 
ſo does it Jus exigendi of all the Accompts in his Book. 3 io. There is 
more in a general Aſſignat ion, than in a Licence to purſue : For a general 
Aſſigney may intromet without Hazard of a Vitious Intromiſſion, which | 
a Perſon having only a Licence would not do; ſo that the Defender ha- 
ving ſuffered himſelf to be Decerned, all he can contend for, aſter Extra- 
Cting, is at molt, That the Aſſigney be obliged to Confirm, without open- 
ing the Decreet: And this, conform to the 18th Article of the Regula- 
tions 1695, whereby Decreets in foro are not to be reduced upon 
Nullities, further than to Redreſs the Party's Prejudice by that Nullity ; | 
but the reſt of the InterlocufFs in the Decreet quarrelled, are to ſtand 
tanquam res hactenus judicate. | | 
Replied for the Defender, 190. That the Defence being a' Nullity in 


the Purſuer's Title appearing from the Decreet, the Alledgance of Compe- 
| | tent 


the 
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t and Omitted cannot be ſuſtained to ſupport it; for till the Title in 
: Purſuer's Perſon be complete, it cannot be underſtood a Res judicata, 
cauſe he is not a lawful Cont radictor, and ſo cannot plead the Benefit 
fa Res judicata in that Subject. 240. As to Confirming before Extract, 


z of Neplied, That he cannot cum efefn : For tho? ſuch a Confirmation might 


J Efeas in Law: For 


: drawn back to the Time of the Sentence, if both Parties were alive, 
et Sir Johx dying before Confirmation, it was Medium impedimentum 
at hindered the Confirmation to Validate the prior Sentence; which 
eing in it (elf Null till Confirmation, it was never in Sir John's Life- 
me an effectual Sentence, and he was held as confeſt at the Inſtance of a 
arty who had no Right, 

Further «All-dged for the Purſuer, That it is not altogether clear that 
n A ſſignation to a Compt-book needs Confirmation: For tho? there be 
ny Accompts in it, which makes the Aſſignation a kind of General One; 
et the Book it ſelf is one complete Subject: And tho? many Perſons be 

oncerned in the ſeveral Accompts, yet the Book may be conſidered as 

um Nomen ; juſt as when a Man aſſigns an Accompt conſiſting of many 
rticles, or a Flock of Sheep; in neither of which Caſes is Confirmation 
jeedful, ſince thu? there may be many Heads, yet there is but one 

Subject. £59 | 
Anſwered for the Defender, That a ſpecial Right behooved to con- 

eſcend upon the Debitor and the Subject received; for otherwiſe by the 

ame Rule, an Aſſignation to all Debts might be interpreted a ſpecial 


* Aſſignation. 


Replied for the Purſuer, That the preſent Caſe differs from that, where 
everal Bonds are aſſigned, fince each Bond is a diſtincdtum Nomen and 
ecies. | | | 


dor cel. Mackenzie. The Lords ſuſtained the Purſuer*s Title, he Confirming 
Wiltcr Cochran. 5 before Extract. 
Gibſon, Clerk. 


DECISION CXVIL 
C 14th Fuly 1715. J | | 
Murray of Mount-Lothian, 
AGAINST 


Deacon Bromnbill. 


19 baving paſt a Deciſion in this Caſe the 24th of June laſt, 


which is already marked, the State of the Queſtion may be there 
tound ; but there was a Reclaiming Petition given in by Deacon 


I Brow»bill againſt that Interlocutor, where he further Aledged, 


That in this Caſe there is no Servitus oneris ferendi, but that of Tignz 
immittendi, which is gone another Thing, and of a different Nature and 
ere the Servient Tenement has not the Dominant 

built above it, nor is it liable to bear the Weight thereof, but only to re- 
ceive its Joiſts into the Gavel, or the Chimneys leaned thereto, which is 


J preciſely Servitus tigni immittendi. And if ſo, then the Maſter of the 
Ft 00 - Zervient 


Fo 


— 


144 : : Decifimns of the 


the Portions were that they brought, yet that ſince he finds them Life. 
renters, they muſt contribute to his Maintenance. 


*—̃ — 


The Lords found the Defence not relevant to aſſoillie th. 


Actor Boſwel. Alt, 
Sir Thomas Wallace. 


the Parſuer's Aliment, 
| Roberton, Clerþ. 


DECISION CXVI. 


(13th Faly 1715. J 
John Doveglaſs, 


AGAINST 


Cochran of Ochiltrie, 


IR John Cochran having been purſued by John Douglaſs, for a Toy. 
lor Accompt due to William Douglaſs his Father, (from whom he 
had a general Diſpoſition to his Compt-book) and having referred 
the ſame to Sir Johz's Oath, the Term was Circumduced againſt him, 
and Decreet Extracted, without the Purſuer's confirming the Debt: Sir 


John having Suſpended, and deceaſed before Diſcuſſing, the Purſuer inſiſts. 


in a Proceſs upon the paſſive Titles againſt Ochiltrie, as Repreſeiiting his 
Father. And the Queſtion being, Whether: the Decreet above-mentione! 
was Valid, the Purſuer's Title being only a General Aſſignation, and |: 
never having Confirmed the Debt? | 
It was Alledged for the Defender, That the Decreet was Null, the 
Purſuer's Title being only a General Aſſignation, which was no compleat 
Title, and ſo could be no Warrant for a Decreet ; being at moſt but like 
a Decreet dative and a Licence, which could never ſupport a Decreet, 
unleſs Confirmation had followed before Extract. 
_ » eAnſwered for the Purſuer, 11420, That the Decreet was ſtill good, the 
Purſuer's Aſſignation being a ſufficient Title ad fundandam litem ; ſo that 
the Purſuer was at moſt obliged only to Confirm before Extract: And 
it was the Part of Sir John's Procurators, before taking a Day, to have 
objected this. 2do. The General Aſſignation, as it gives Jus proſequenii, 
ſo does it Jus exigendi of all the Accompts in his Book. 3tio. There is 
more ina general A ſſignat ion, than in a Licence to purſue : For a general 
Aſſigney may intromet without Hazard of a Vitious Intromiſſion, which 
a Perſon having only a Licence would not do; ſo that the Defender ha- 
ving ſuffered himſelf ro be Decerned, all he can cantend for, after Extra- 
Cting, is at moſt, That the Aſſigney be obliged to Confirm, without open- 
ing the Decreet: And this,contorm to the 18th Article of the Regula- 
tions 1695, whereby Decreets in foro are not to be reduced upon 
Nullities, further than to Redreſs the Party's Prejudice by that Nullity ; 
but the reſt of the Interlocufs in the Decreet quarrelled, are to ſtand 
tanquam res hactenus judicatæ. | f I 
Replied for the Defender, imo. That the Defence being a' Nullity in 


the Purſuer's Title appearing from the Decreet, the Alledgance of . 
tent 


Step. Grand- Mother, from contributing a Proportion af 
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&. ert and Omitted cannot be ſuſtained to ſupport it; for till the Title in 

the Purſuer's Perſon be complete, it cannot be underſtood a Res judicata, 

h:cauſe he is not a lawful Cont radictor, and ſo cannot plead the Benefit 
de Hf a Res judicata in that Subject. 240. As to Confirming before Extract, 
of Replied, That he cannot cum efeftn: For tho? ſuch a Confirmation might 
be drawn back to the Time of the Sentence, if both Parties were alive, 
yct Sir Joh dying before Confirmation, it was Medium impedimentum 
mat hindered the Confirmation to Validate the prior Sentence; which 
being in it ſelf Null till Confirmation, it was never in Sir John's Life- 
time an effectual Sentence, and he was held as confeſt at the Inſtance of a 
Party who had no Right, 

Further eAll-dged for the Purſuer, That it is not altogether clear that 
an Aſſignation to a Compt-book needs Confirmation: For tho? there be 
many Accompts in it, which makes the Aſſignation a kind of General Onez 
yet the Book it ſelf is one complete Subject: And tho* many Perſons be 
concerned in the ſeveral Accompts, yet the Book may be conſidered as 
mum Nomen; juſt as when a Man affigns an Accompt conſiſting of many 
Articles, or a Flock of Sheep; in neither of which Caſes is Confirmation 
needful, ſince thou? there may be many Heads, yet there is but one 
Subject. | 
 eAxſwered for the Defender, That a ſpecial Right behooved to con- 
deſcend upon the Debitor and the Subject received; for otherwiſe by the 
ſame Rule, an Aſſignation to all Debts might be interpreted a ſpecial 
Aſſignation. | 

Replied for the Purſuer, That the preſent Caſe differs from that, where 
ſeveral Bonds are aſſigned, ſince each Bond is a diſtindtum Nomen and 
SPECIES, | 


Attor Cel. Mackenzie. 2 The Lords ſuſtained the Purſuer's Title, he Confirming 
Alter Cochran. 5 before Extract. l 


DECISION CXVIL 
85 ( 14th Jah 1715. J 
Murray of Mount- Lot hian, 
AGAINST 


Deacon Bramnbill. 


T2 having paſt a Deciſion in this Caſe the 24th of June laſt, 
which is already marked, the State of the Queſtion may be there 
tound ; but there was a Reclaiming Petition given in by Deacon 
Brownbill againſt that Interlocutor, where he further Aledged, r 
That in this Caſe there is no Servitus oneris ferendi, but that of Tignz 
immittendi, which is quite another Thing, and of a different Nature and 
Effects in Law : For here the Servient Tenement has not the Dominant 
built above it, nor is it liable to bear the Weight thereof, but only to re- 
ceive its Joiſts into the Gavel, or the Chimneys leaned thereto, which is 
preciſely Servitas tigni immittendi. And if ſo, then the Maſter of the 
wa on | Oo - Servieng 


— 


146 Deciſions of the 
Servient Tenement cannot be forced to Repair the Gavel, far leſs to Re. 
build the Chimnies: As is plain from L. 8. §. 2. F. Si Servit. Viniic, 
Which ſays, Diſtant autem he attiones inter Se (i. e. eActiones oneris fe. 
rendi et Tigni immitendi ) quod Superior quidem locum habet etiam ad 
compellendum vicinum reficiere parietem meum, hac vero locum habet 
ad hoc ſolum ut Tigna ſuſcipiat, quod non eſt contra genera Servitutum, 
The Gloſs upon that Text likewiſe plainly ſays, That Servitutes Iigni 
immitendi et oneris ferendi differunt, prione caſu qui Servitutem debet, pati 
tantum Tignum immiti cogitur; Poſleriore vero, non tantum pati onus 
ſed et reficiere parietem cui onus imponam. And Lauterbach on the Text 
ſays, Dominus enim Servientis in hac Servitute, parietem reficiere non te. 
At tur. | 

«Anſwered for Mount-Lothian, 1mo. That however the Romans made 
ſuch a Diſtinction ( not ſo much Materially as in Name) from the 
different kinds of Preſſure, that was to be ſupported ; yet really we 
have not ſo much that Diſtinction, for all with us goes under the 
Name of the Servitude of Support which may be either of a Wall, Joi}, 
or Dormant, as is plain from the Lord Stair 9. 6. Tit. Real Servitudes 
P. 284. and in Tenements within Burgh, where the Tignum immiſſum tends 
to the ſupport of the Æaiſice there is no Difference, and perhaps that of 
Tigni immittendi, which was thus differenced by the Romans, was proper. 
ly in theſe Caſes, where the Uſe was not ſo much the ſupport of an i. 
ice, as for other Conveniencies. But where the Immiſſum comes to be in 
place of the Gavel of the Houſe (as in this Caſe it is) there is no Rati- 
onal Diſtinction, whether the Immiſſum or Support be the reſting of a 
Wall, or the reſting of a Dormant ; So that this is not figaum immiſſum, 
which was for a particular Conveniency, as the Law Expreiles, facere 
porticum Ambalatoriam. L. 8. F. 1. F. Si Servit. Vind. Something like | 
our Balconies, and to hang Things upon, or lay ſomething over to pro. 
* tet againſt the Weather. But this is really the Servitas oneris ferendi, 
| which becomes in a manner in place of a common Gavel to both Houſes, 
and is the ſame as if in place of the Dormants, there had been a Super- 
ſtructure of Wall. 240. Eſto, this were tigni immittendi only; yet there 
is a great difference betwixt an Action intented by the Dominant Own- | 
er againſt the Servient, to Repair { /. G. the under Support is like to fail, 
and therefore the Superior Purſues the Inferior to Repair, which by 
the Law of oxerts fereudi he was obliged to upon his own Charge, or elle 
Derelinquiſh the Right, L. 6. §. 2. F. Si Servit. Find. ) and a Claim 
only, when the Servient has for his Conveniency taken down his Wall, 
and is Rebuilding. In the firſt there may be a Diſtintion betwixt one- 
ris ferendi, and tigui immittendi, but in the laſt there is none; nor is there 
any Diſtinction here, whether this is done out of meer . Pleaſure, or for 
neceſſary Refection ; ſeeing the Dominant Owner is in both Caſes as it 
were upon the Defenſive; whereas if the other were not ſtirring his 
Wall, and the Dominant Purſuing, the Caſe might be difterent;and as to 
the Too-fal Chimnies, they are plainly oneris ferendi, and therefore have 
the Claim that the other ſhould Repair more forcibly on all the Argu- 
meats'betore adduced. L. 5. C. ae. Servit. et. Ag. 

Replied for Brownhill, That ſuppoſing they were in the Caſe of a Ser- 
vitude oxeris ferendi, tho' he might be bound to Repair his own Gavel, 

> Jet 
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yet he would not be obliged to Support or Rebuild any part of the Do- 
minant Tenement. The forecited L. 8. pr. is expreſs in this, Sicut 
autem refectio parietis ad vicinum pertinet, ita fultura edificiorum vicini cui 
ſer vitus Debetur, quamain paries reficietur, ad inferiorem Vicinum non de- 
bet pertinere, nam ſi non vult Superior fulcire, deponat et reſtituat, cum 
paries fuerit reſtitutus; et hic 3 ſicut in cæteris Servitutibus, atio 
contraria dabitur, hoc eſt, jus tibi non eſſe me cogere: And the Gloſs and 
likewiſe th2 forcited Author areas expreſs on this as on the other Head, 
Refectionis onus Servienti, fultura Dominanti incumbit, hoc eſt locum Ser vi- 


entem reſicere debet, non Dominantem. 3 

Duplied for Mount-- Lot hean, That the true Diſt inct ion is bet w ixt a Ful. 
tura the Time the Servient is Repairing, by a Suit at the Inſtance of the 
Dominant, and the Fu/tara that is occaſioned by the Servient's Voluntarly 
taking down his own Wall, and Repairing for his own Conveniency, 
which is the preſent Caſe. 3 ys 

Tyiplied for Brownbhill, That there is a difference betwixt the Caſe, 
where the Servitude is Conſtitute by Expreſs Conſent, . and that where 
it is Conſtitute by long Poſſeſſion only, which is the preſent Caſe: 
In the firſt, The Maſter of the Servient Tenement is — to Re- 
pair, not indeed the Dominant, but only his own Tenement, ſo as to 
make it Capable to bear the Weight; But in the other Caſe, he is not 
bound to Repair at all. For L. 33. F de Serv. Præd. urb. Lays down 
the Rule, That in the Servitude ozerrs ferexdi, the Proprietar of the Ser- 
vient Tenement muſt Repair. And the Gloſs St ates this Exception, ali- 
ter eſt cum quis ex vetuſtate ſibi aſſerit Servitutem, tunc enim Adverſarius 
non reſtitutet ; And this is alſo the Opinion of the Lord Stair d. 6. Tit. 
Servitudes Real, where he rakes Notice of the above Diſtintion. 

Quadrufplied for Moant-Lothian, 1mo. That in general Preſcription is 
Equivalent to Paction. 2d0. That all Brownbill's Argument fail in this, 
that he Applies the Rules of the Caſe, where the Dominant is purſuing 
the Servient for Reparation, to the Caſe where the Dominant is doin 
nothing, but the Servient is taking down that which ſhould Spport the 
other's Faberick, for his CO | And as he cannot by his Deed 
put his Neighbour in a worſe Caſe; fo, in many Inſtances, Law favours 
that which is reckoned Detence, and to preſerve the Right, where it 
would, not give the ſame Favour, where it turns to an Action. 


The Lords adhered to their former Deliverance, unleſs 
Brownhill would eAlledge and Inſtruct, that the Gas 
8 ve / was Ruinous, and the taking down there Veceſ. 
Robert Dundas for ? ſary. In which Caſe they found, That Brownhill was 
— i © bound to the Expences of taking down the Gavel and 
Chimneys ; Ve, that he would not be bound to put up 

the Too. fall Chimneys at his Expence. 


Mackenzie, Clerk. - 
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(14th July 1715, 1 0 
David Burgh of Finmouth, a 
AGAINST ] 

|; | 

Forbes of Ballogze. ; 

F 


IIR David Thoirs having Acquired the Lands of Weſtey- Lochgellie, 
| from William Malcolm; he without being Infeſt, Aſſigns the ſame 
| to Sir Robert Forbes, who granted Backbond, Acknowledging he 
had paid no Price, but that the Right was granted to him, in Order 
| that he might Sell the Lands for Relieving himſelf of what Debts he had 

paid for Sir David, or {ſhould thereafter pay; and therefore oblig- 
ed himſelf, that being ſo Relieved, he ſhould be Comptable, and apply 
the Ballance to Sir David his Heirs, Sc. And the Backbond bears alſo, | 

© That Sir Robert ſhould Sell with Conſent of Sir David or William Thoirs 
his Nephew. David Burgh being Creditor to Sir David, Conſtituted the 
ſame by a Decreet againſt his Heir, and thereupon Adjudged the Lands 
and the foreſaid Backbond, Sir Robert made over his Right to Mr. 
Henry Scrimzour, who obtained himſelf Infeft; and there being a part 
of the Price yet in his Hands, there falls out a Competition about it, be- 
twixt Brugh as Creditor to Sir David, and Ballogie as Creditor to Sir 
Robert, who as ſuch had Arrefted in Mr. Scrimzour's Hands. A 
And it was «Alledged for Ball-gie, That in a former Debate betwixt | \ 

Mr. Henry Scrimzour and David Bargh, wherein David had alledged, | 
the Backbond granted by Sir Robert to Sir David, did Intrinſically Affect 
Sir Robert's Right, That Mr. Scrimzour could not acquire any Right, 
but with the Burden of his Author's Backbond ; yet the Lords preferred 
Mr. Scrimzour, and therefore Sir Robert's Creditor Arreſting in Mr. 
Scrimzour”'s Hands is preferable for the Price due to Sir Robert, which 
could not be Affected by his Backband, but Sir, David's Creditor muſt 


inſiſt for Implement thereof againſt Sir Robert as accords. 1 

eAnſwered for David Burgh, That tho? Mr. Scrimzaur was preferred, 4 
et there was not the ſame Reaſon for preferring Sir Robert's Creditor; | 

For the Reaſon of Mr. Scrimzonr”s Preference, was his being Purchaſſer I '* 


bona fide from Sir Robert, and had Compleated his Right by Charter, al 
Oc. ſo that the Backbond could not Affect him: But Sir Robert's Credi- the 
tor who: had only Arreſted the Subject, can never be in better Caſe than Jo 
himſelf, who by his Backbond, was to apply the Superplus to Sir David. 
The Reaſon is, That it's bard to Tie Purchaſſers who pay an adequate of 
Price, by Backbonds that-may be Latent : But Arreſters and Adjudgers, 


only Affect the Subject as their Debitor has it in his Perſon, with its Qua- ret 
lities ; and therefore can never be in a better Caſe than he himſelf; ae 
And this was ſo Decided 5th February 1678, Mackenzie contra Watſon tha 
and Stuart, which was indeed a Caſe of Bonds for Debt, but the Reaſon to 
of the Deciſion hold likewiſe here. But there was a Deciſion iz terminis 
22d December 1680 Prince contra Pallat, which was under the Lords — 


Conſideration, when very lately they Decided in the ſame Manner, 
| | ix. 


— 
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vis. 18th Januar) and 4th Febraary 1715, Simſon's Creditors contra 
Maxwel. | 

Replied for Ballogie, That this was not a Backbond of Truſt, but an 
Obligement upon Sir Robert to pay the Superplus Price, juſt as if Sir Ro- 
bert had given a Bond to Sir David for the Price. | 

Duplied for Burgh, That the Backbond is granted of the Date of the 
Diſpoſition, and Sir Robert bound to Sell the Lands, and apply the Super- 
plus to Sir David; Now he does Sell to Mr. Scimgour, and lying un- 
der an Obligation to make the Price Furthcoming to Sir David, *tis im- 
poſſible Sir Robert's Creditors could Affect this Price to Sir David's Pre- 


judice ; for whatever ObjeQion Meets Sir Robert, muſt Meet his Credi- 
tors Arreſters. 


The Lords found, That Sir Robert Forbes was Truſtee 
to Sir David Thoirs by his Backbond, in ſo far as con- 
cerned the Superplus Price of the Lands Diſponed, 
over and above the Payment and Relief of Debts and 
Engagements, wherein Sir Robert was concerned with 
Sir David, and therefore found Finmonth enught to be 
preferred to Ballogie as eArreſter. S 


Mackenzie, Clerk; 


DECISTO'N CXIX. 
14 15th Jah 1715. J 144 \ 
Miftreſs Margaret Schaw, Daughter to the Deceaſt Sir Joby 
Schaw of Greenock, and John Houſton; Younger of that Ilk her 
Husband for his Intereſt. ö 


AGAINST 


Sir. Jobu Scham of Greenock her Brotlier. 


HE Deceaſt Sir John Schaw Bf Greenockh, Father to the preſent Sit 

John, had put his Son in Fee of the Lands and Barony of Green- 
cock, by Charter and Infeftment following thereupon in Anno 
1686. And in 1700, in a Contract of Marriage betwixt this Sir John 
and his preſent Lady, both Father and Son for their ſeveral Rights to 
their ſaids Lands, make a Tailzie of the Eſtate in Favours of the ſaid Sir 
John Younger, and the Heirs Male of his Body, which failzieing, to his 
Younger Brothers Nominatim then Alive Succeſſtve, and the Heirs Male 
of their Bodies: Which failzieing, to the other Heirs Male of the ſaid 
Sir John the Pather's Body: Which failzieing, to the ſaid Mrs. Marg a- 
ret Schaw, Nominatim, and that under Prohibitory and Irritant Clauſes, 
de non alienando et non contrabendo Debitum, but with this Exception 
that it ſhould be Leiſum and Lawful to the Father and the Son jointly 
to alter the Succeſſion. 1.10 5 e ee 

Sir Jobu's whole Younger Brothers being Deceaſt without Iſſue of 
their Bodies: The ſaid Mrs. Margaret Schaw as ſtanding nôxt in the 


* 


Tailzie, Purſued an Exhibition of the Contract, that it might be Recor- 
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ded in the Books of Seſſion for Preſervation. *%* And accordingly the 
« Lords ordained the Principal Contract to be Exhibite by their Interlo- 
« cutor on the 25th Day of January laſt, but reſerving all Defences againſt 
« Regiſtration, or to any other legal Effect as Accords. Which Deciſion 
ſtands Marked in the Collection of that Seſſion; In Obedience thereto, 
Sir John did Exhibite one of the Principal Sides of the Contract, where- 
upon he was allowed to Repeat his Defences againſt the Regiſtration of 
the ſaid Principal, which he did by Repeating an Execute Summonds of 
Declarator at his Inſtance, Concluding, That he by the Charter in anno 
1686, being the Original and Unlimited Fiar, and Maker of the Tailzie, 
the foreſaid Contract could not Qualifie the Fee of the ſaid Eſtate in his 
Perſon, and therefore that he had Right to alter the Succeſhon at his 
Pleaſure, and that the Purſuer had no manner of Intereſt to call for Ex- 
hibition, far leſs to oblige him to Regiſtrate the Contract. 

And here it was eAlledgea for Sir John, That this Contract not being 
compleated by Charter and Safine,and ſtill but in the Terms of a perſonal 
Obligement, was not to be reckoned a delivered Evident quoad the Pur- 
ſuer Mrs. Houſton; becauſe, that tho' a Contract of Marriage be one- 
rous quoad the Intereſt of the Contracters, yet it is moſt gratuitous in 
as far as concerns the Subſtitute-Heirs not deſcended of the Marriage. 
And as *Dir/ton ſays, Page 86. and Sir James Stewart in his Notes on 
him, P. 145. Heirs of the Marriage are in Obligations, but the Subſti- 
tutes in Deſtination only; ſo that here there is need no Queſtion about 
Delivery, in ſo far as concerns the Wife and Children of the Marriage: But 
as to the Purſuer and all others, the Contract is to be held undelivered; ? 
ſince in mutual Contracts the principal Parties may cancel the Writ at 
their Pleaſure as to Third Parties concerned. 240. As to its being Regiſtrate } 
in the Record of Taillies, tho' this has Effect againſt Creditors, in the 
Cafe of Infeftment following on it; yet the Regiſtration of a Bond of 
Taillie, which in it ſelf is incompleat, imports nothing as to the Deli- 
very, becauſe the Principal is given back to the Preſenter. Beſides, that 
the Regiſtration of a Bond of Taillie ſeems to require a written Procu- 
ratory, (it being a great Reſtrict ion upon Property) which this has not, 
but only bears a Bill prefix'd and figaed by an Advocate; but nothing 
ever followed upon this Taillie, either by Reſignation, Infeftment, or 
Poſſeſſion, either in the Father's Lifetime or ſince : Nor was there ever 
any Deed of Homologation to validate the Regiſtration, 

eAnſwered for the Purſuer, That the Contract is mutual, whereof there 
are two Doubles ſigned and interchanged, the moſt effectual Delivery 
that can be of any Evident. And when this is done, there is no locus 
penitentie to reſile or retire the Writ; yea the Marriage follow'd in Im- 

lement : So that tho? it had not been Recorded in the Regiſter of Tail- 
ies, it was a delivered Evident, and differs far from a Bond of Taillie 
granted only by one Perſon lying by him, or in that Manner that he could 
eaſily with Conſent of another Perſon retire and deſtroy it: Which in- 
deed was the Caſe of Lindoirs and Innernity. Nor in this Point can the 
Diſtinct ion hold betwixt that Part of the Contract that concerned the 
Preſtations regarding the Marriage, and other Parts of it : Becauſe, as | 
to Deliver and being out of the Granter's Power to retire, it is anicum 
Inſtrumentum iudiviſibile, and could not be a delivered Evident in Fare ; 

an 
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and in Part not. The Act of Delivery is Facti, and ſo indiviſible in its 
Nature, the Interchanging of a mutual Contract muſt make it a deliver- 
ed Evident as to all its Contents. And as to the Citation from Diriton, 
it does not concern the preſent Queſtion; for his Poſition only takes 
Place in Contracts of Marriage, bearing only a ſimple Obligement with- 
out Irritances; but wherever theſe occur, the whole Perſons ſubſtitute 
are in Obligation, as well as the Marriage. And as to the Recording in 
the Taillie Regiſter, it is ſufficient that it was done upon a Supplication 
given in, in Name both of the Father and Son, and ſubſcribed by an Ad- 
vocate: But be it as it will, it is enough for the Purſuer's Purpoſe, That, 
1m. It is Regiſtrate by Order of the Lords. 2do. That the Act of Par- 
liament requires no ſpecial Warrant from Parties. 3#:0. There is no Part 
of Juriſdiction here, it being Recorded not for Execution, but ad futus 
ram rei memoriam; ſo that this being a Regiſter of Probative Writs, there 
ſeems no ſpecial, Mandat requiſite, more than for putting Writs in. the 
other Regiſter of probative Writs. 40. It was given in to the proper 
Officer, the Clerk of that Regiſter. | 
It was further urged for the Defender, That granting it'to have beena 
delivered Evident, yet no Prohlbitory or Irritant Clauſes in the Contract 
can qualify the Defender's Fee; which was eſtabliſhed in his Perſon be- 
fore the Contract, or afford any Title to the Purſuer to crave Regiſtra- 
tion; ſince the Defender is the maker of the Taillie, and fo can unmake 
it at his Pleaſuer. Becauſe 140. The Defender being in the Fee, the 
Power of Diſpoſal follows ex jure dominii, whereby «nuſquiſque eſt rei ſuæ 
Moderator & arbiter which is the Character of Property. For tho” the 
Right of an Heir of Taillie which is qualified, and ſub modo, may in cer- 
tain Events reſolve ; yet the Defender's Fee being originally ſimple and 
unlimited, it cannot be ſubject to any Limitation in his Perſon, more 
eſpecially by a perſonal Right not compleated by Charter and Saſine. 
2do. This Effect of Property is juris publici cui pactis privatorum nom de- 
rozatur. No Body can aſſume to himſelf the State of a Minor a Pro- 
digal, or furious Perſon, for whom the Law has provided ſpecial Privi- 
leges ; and the Methods of reſtraining and inlargeing ſuch Perſons are 
ſetled by Law, and peculiar Forms and Methods introduced for both, 
which muſt be punQtually obſerved. Why all theſe Niceties in Law to 
diſable a Perſon to diſpoſe on his Property, it a ſimple Bond were of it 
ſelf ſufficient? 3tiv. A Bond of Taillie cannot derogate from the Pow. 
er of Diſpoſal in the Maker, becauſe, it obliges him to reſigne in Favours 
of himſelf and his Heirs of Taillie, and therefore q«oad himſelf he his 
both Debitor and Creditor in the whole Obligements in the Bond ; which 


Obligations as to him are Null. 4#0. Neither is the Taillie more Obliga- 


tory upon the Maker, in Favours of the Heirs of Taillie, becauſe he is the 
firſt Fiar himſelf, and their Succeſſion depends on him, whom they muſt 
repreſent and fulfil his Deeds, and are not his Creditors, but his Crea- 
| tures, and are to receive the Succeſſion qualified as he gives it. go. The 

Act of Parliament 1685, provides only to ſecure the Succeſſion againſt 
Deeds of Heirs of Entail, but leaves the Caſe of the Maker of the Taillie 
abſolutely free; becauſe the Taillie is made in his · Favours for preferva- 
tion of his Family, and cuilibet licet juri pro ſe introducto renunciare. 6. 


The Taillie of Harden was determined in much a ſtraiter Cafe than the 
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1952 Deciſions of the 

Defenders. For it was regiſtrate by an expreſs writen Warrant, and In- 
hibition raiſed on it; yea, by the firſt Taillie, Sir William the Son being 
the Fiar, was obliged to reſigne in Favours of himſelf in Liferent, and 
his Father in Fee, with prohibitory and Irritant Clauſes upon both; 
yet becauſe the Father was the firſt Fiar, and fo the Irritancies could not 
take Place in him: Therefore the Lords found the Second Taillie made 
by the Son with his Conſent, was good. 

_ eAnſwered for the Purſuer, That this being a compleated Contract, 
and having the Force of a delivered Evident, there was no Diſtinct ion 
as to the Granter, whether the ſame was compleated by Charter and Sa. 
ſine, ſeeing the Power to alter did not lye in this, that it was ſtill but a 
perſonal Obligement, but that it aroſe from the Nature of the thing. For 
whatever the Charter and Saſine could do, the perſonal Obl:gement not 
to alter, had the ſame Effect againſt the Granter, to oblige him to fulfil ; 


ſince in both Caſes the Granter is ſtill Fiar, and therefore may till diſ- 


poſe, unleſs otherwiſe bound up: So that the Point does not lye in this. 
And therefore, 240. Only let it be ſuppoſed (which is already proven) 
that the Evident was delivered or holden as ſuch; and theri whether it 
was compleated by Charter and Saſine or not, there can no Reaſon be 
given why one may not tye up himſelf in relation to Succeſſion, 
as well as voluntarly take himſelf to a Liferent ; for ex eo quod wnuſ- 
quiſque, eſt rei ſus Moderator & arbiter, it follows that he may diſpoſe 
on his Property as he pleaſes, and tye up himſelf in relation to it, even 
ex cauſa lucrativa, This is the Foundation upon which all Donations 
are grounded, theſe at firſt being free G woluntatis, but afterwards 
upon the intervention of legal and effectual Rights, they become zeceſ/it a- 


tir, and infera Tye unalterable. Thus in the common Law d 3. It. 


de donat. It is expreſt in as many words: Nor was it ever heard with 
us, that a free Donation could be altered by a Second ; Nor as to theſe 
is there any Difference here, whether they be pare, or only to take Ef. 
fect poſt Tempus, or conditionally, which is the preſent Caſe; and to this 
prorogative of Property pled by the Defender, may very well be opponed 
a much more ſacred Rule in L. 1. f. de pact. Nihil tam congruum fidei 
humane, quamquee placuerunt ſervari; and as the Roman Nicities about 
| patta de hereditate viventis, and Pata nuda were never received with 
us: So there is nothing to hinder a Pact ion whereby a Man tyes up him- 
ſelf not to alter a Succeſſion, from being binding even according to the 
common Law, L. 35. d 5. C. de Donat. To which agrees the now uni- 
verſally received Rule in the canon Law, omne verbum de ore fideli ca- 
dit iu aebitum. And as to the Pretences, that he becomes thus both Debitor 
and Creditor, and that the Subſtitutes are not Creditors: This proceeds 
upon a Miſtake, ſince here there 1s plainly ajus quæſitum to the Succeſſors 
deſigned, and that whither, zati or naſcituri; ſo that every Subſtitute is 
truly a. Creditor, elſe the Obligement were eluſory. And this muſt 
hold more ſtrongly in the preſent Caſe, where the Purſuer is Nominatin: 
ſubſtitute, As to the Ac 1685. 190. It was only declaratory of what 
was Law, but does not determine the Caſe in Hand. 2do. The declar- 
ing it lawful to impoſe Conditions on Heirs, does not ſay that they can- 
not impoſe them on - themſelves, for that was not the Subject of the 
Law, yea was not doubted. For it was more doubtful, if Perſons could 
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impoſe Conditions on their Heirs, becauſe it fell out at a Time when they 
had no more the Property. And theretore the Argument from this Law 
ſhould rather run thus, if a Man can effeQtually bind his Heirs, multo 
magis himſelf. As to the Deciſion founded on, the Reaſons given in the 
Interlocutor it ſelf, do abundantly ſet forth the Specialities of that Caſe : 
For 1mo. There was no onerous Cauſe for making the Taillie as here 
there is. 240, It was in Favours of Heirs to be gotten: Here it is to 
a certain Perſon Nominatim. 3tio. Actually revocked by Sir William with 
Conſent of his Father the firſt Inſtitute ; whereas here the Father's Con- 
ſent is not pretended, tho? actually agreed to. 

There were alſo adduced for the Purſuer two Deciſions, the Firſt upon 
za February 1674. Drummond contra Drummond, where a Perſon hav- 
ing taken a Bond payable to himſelf and the Heirs of his Body, which 
ſa illing to his Father, which failling to a Third Party, and obliging him- 
ſelf to dono Deed prejudicial to the Taillie, and that the Debitor ſhould 
not pay without Conſent of the ſaid Third Party; notwithſtanding the 
Firſt Creditor having exated the Debt; The Third Parties A ſſigney 
purſued a Declarator of the Irritancy of Payment: And the Lords found, 
that by the Conception of this Bond, Payment made by the Debitor, 


1 


without Conſent of the Heir of Taillie, was not war rantable. And if 


this hold in Subſtitut ions of Sums of Money, much more will it hold 
in Lands, where Parties have Regard to their Famili 

eAn/wered for the Defender, That here the original Bond was quali- 
fed, being the Price of Land fold with Conſent of the Subſtitute, who 
thereby appeared to have an Intereſt in the Cauſe, and the Debitor was 


alſo bound up 4s to the Payment. | 


The other Deciſion adduced for the Purſuer, was 28th January 1668. 


Binning contra Binning, Where an Heireſs having obliged her ſelf to 
enter Heir to her Father, and reſign her Lands in Favours of her ſelf and 
the Heirs of her own Body, which failling to the Heirs of her Father; and 
obliged her ſelf to do nothing contrary to that Succeſſion: She after- 
wards married, and in the Contract diſponed theſe Lands to her Huſ- 
band 20mine dotis: But before this Contract ſhe ſtood inhibite at the In- 
ſtance of her Father's Son of a Second Marriage ; whereupon ſhe being 
charged to fulfil the Bond, in diſcuſſing the Reaſons of Suſpenſion : The 
The Lords found the Letters orderly proceeded, till ſhe Entered and Reſigned 
conform the Bond. And by the Words of the Interlocutor it appears, 
That the ratio decidendi, was founded in her Obligement not to alter. 

eAnſwered for the Purſuer, That in that Caſe the Lands were to de- 
ſcend to the Daughter as Heir of Line or of Proviſion to her Father, who 
might have qualified her Succeſſion as he pleaſed, and he did the Equiva- 
lent by taking her Bond, which on the Matter did qualifify her Reght, 
and ſo that Bond was onerous. _ 8 a * 

The Purſuer further alledged, That the Succeſſion in the Charter 1686 
is provided, failing the Male Iſſue, to the Reſigner's Eldeſt Heir Female, 
which failing to the Eldeſt Heir Female of his Father the Defender's 
Grandfarther's Body, which is a Demoſtration, that by Heir Female of 
the Reſigner's Body, was not mean'd the Son's Daughter, or otherwiſe 
this Clauſe would be an abſurd Tautology : So that this may be ſaid to be 
the Father's Deed, at leaſt his Intention from the Beginning. 
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. eAnſwered for the Defender, That there was no Tautology in the 
Subſtitution, becauſe the Defender's Grandfather had Five Daughters 
who, failing the Heirs-female of the laſt Sir Joha's Body, would have 
been called to the Succeſſion by that Subſtitution, becauſe they were 
Heirs female of the Grand-father's Body, and not of the Father*s : For 
the Heirs-female of the Defender's Body were certainly the Heirs- female 
of his Father's, Grand-father's, and all his Predeceſſors Bodies: And it 
was upon that Conſideration that the Heirs-female of his Father's Body 
being called to the Succeſſion, there was no Need of mentioning the 
Heirs-female of the Defender's Body ; becauſe that Branch comprehend. 
ed both his and his Father's Daughters: But to comprehend the Grand- 
father's Daughters there was a Neceſſity to go higher. 

There were ſeveral other Alledgances proponed for the Purſuer, and 
Anſwers for the Defender, anent the Oneroſity of the Contract; but theſe 
not having influenced the final Deciſion in the Cauſe, ſhall be here paſt 
over: Only 'tis to be remarked, that the Lords upon the 22d February 
1715, after Conſideration of the Papers given in, and having heard the 
Lawiers in Preſence, did find, The Irritancies in the Contract of Marri- 
age, did not affect the Defender Sir Joh» Shaw, who made the Taillie, 
and therefore declared in ſo far as concerned the Lands in the Charter 
and Infeftment in the Year 1686, to which he had Right before the 
Contract and Taillie. But a Reclaiming Bill being given in by Mrs, 
Houſton upon the 25th thereafter, and Anſwers for Sir John, the further 
Conſideration of the Clauſe was delayed till the Summer Seſſion. 

And then it was further eAlledged for the Defender, That the Purſuer 
admits that gratuitous Bonds of Taillie, unleſs clogged with prohibitory 
and irritant Clauſes, are revocable by the Maker: But ſo it is that an 
Obligement not to alter, is of no greater Force than an Obligement to 
Reſign ; For if theſe Words, I bind and oblige me to Reſign, be revokable; 
For what Reaſon can theſe Additional Words, I bind and oblige me not to 
alter, make the former Obligation more binding and effectual, ſince the 
Second is at beft but an Acceſſory Obligation to the Firſt ? 

eAn/wered for the Purſuer, That ſhe never admitted ſuch a Poſition : 
What ſhe advances is, That a Perſon having obliged himſelt to reſign in 
his own Favours and ſeveral Subſtitutes, without a Clauſe prohibitory, 


—_— » 


ſtands bound, and has implemented his Obligement, when he has actu- 


ally reſigned, and can change, not the Obligement, (for by Implement- 
ing, it becomes extinct) but his Deſtination of Succeſſion, in vertue of 
his abſolute and unlimited Fie ; and if he refuſe to Implement, tis not 
becauſe the Subſtitutes have not Right to compel him to it, that in this 
Caſe they would intent no Action; but becauſe when he had imple- 
mented it, he could alter. And this Diſt int ion wants not its own Uſe : 
For if the Reſigner was rendered uncapable to alter by Infirmity or Sick- 
nefs, the Right will ſtand good in favours of the Subſtitutes ; but if the 
Clauſe not to alter, be adjected, the Freedom the Granter had is now 
tied up; and tho' the Obligement to Reſign be not more binding than 
it was before that Adject ion, yet it becomes now of more Uſe to the Sub- 
ſtitutes; neither is the AdjeGion acceſſory, but a new Addition to the 


former Obligement, and ad actionem proficit, unde renovatus videtur Con- 
I tractus 


—_— . 
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tractus, as L. 7.9 6. G. de Pact. expreſſes it, it being the Natural Con- 
ſequence of a Pactum adjeftum to reform an Obligement. 

The Defender further alledged, That by the Civil Law no Man could 
be bound up from the free Diſpoſal of his Eſtate by any Pact ion or Obli- 
gation, tho' a Contract of Marriage; and tho? our Cuſtom has receded 
from it as to onerous Contracts of Taillie, yet as to all other Effects that 
Law yet takes Place with us as to Taillies. Now by the Civil Law, I- 
ſtitutio here dis eſt ambulatoria uſque ad ſupremam vitæ halitum; and no 
Engagement not to alter is of any Effect by the Roman Law; nor can it 
be denied, that our Taillies are of the Nature of Teſtaments by that 
Law, a Teſtament being voluntatis noſtræ juſta ſententia de eo quod quis 
poſt Mortem ſuam fiert velit , and therefore Taillies are as ambulatory as 
Teſtaments were by the Roman Law, and as Teſtaments concerning 
Moveables are by ours. | | 
_ eAnſwered for the Purſuer, That 'tis the firſt Time that the Autho- 
rity of the Roman Law was pled at our Bar in this Point: For *tis cer ain 
that as to Heritage, we have not ſo much as the Name of a Teſtament ; 
and even in the Subject where we uſe them, the Lord Stair ſays, P. 502. 
Iuſt. That the Power of Teſting may be reſtricted by Paction, as it is 
actually reſtricted by Law. And it were a ſtrange Thing with us now 
a Days to receive the ſubtile Law of the Romans, which depended upon 
a long Train of Nicet ies ſpecial to that People, and neglect what they 
in Concert with all Nations reckon Sacred, that is, Paction and Ag ree- 
ment, In fine, our Succeſſions imitate Donatio nem mortis cauſa, which is 
certainly of its Nature revocable, but by Adjection not to alter, tranſit 
in Douationem inter vivos, Which is Irrevocable. 

It was further Urged for the Purſuer, That as the Opinions of all our 
Lawiers favour her Claim, fo particularly Sir Thomas Hope in his Little 
Book, Title, Taillies, ſays, That if there be a Clauſe not to alter, the 
Party honoured may uſe Inhibition. 
 eAnſwered for the Defender, That there the Heir (according to Hope) 
is indeed burdened with tHe prohibitory Clauſe, becauſe he ſucceeds to a 
qualified Fie; but he is far from ſaying, That the Maker himſelf cannot 
alter. And of the ſame Opinion are Dirleton and Sir James Stewart. 

Rephhed for the Purſuer, Thar tho* Hope mentions the Caſe, as a Re- 
ſtraint upon the Heirs, which was the moſt uſual ; yet it's plain by ſay- 
ing in the General (that in this Caſe the Tailzie muſt not be broken) and 
allowing Inhibition to be good upon it, he plainly Eſtabliſhes what is aſ- 
ſerted. And conform to him, Sir George Mackenzie in his Manuſcript 
of Tailzies, $ Inhibition, does likewiſe Diſtinguiſh betwixt a naked De- 
ſtination, where he ſays Inhibition can have no Effect, and an Inhibiti- 
on raiſed upon an Obligement not to alter, which he ſays makes all Deeds 
done to the contrary Reducable. _ 8 WE 

Laſtly, It was eAlledged for the Purſuer, That tho' he the Son were the 
Har, yet it plainly appearing that this was not a ſimple Deed of his ex 
proprio motu, but an Agreement betwixt Father and Son, and whereon 
the Father was made to Rely as the Settlement of his Family ; it becomes 
{0 much the more ſtrictly binding upon the Son: For upon the Matter 
here, there was a Contract of Taillie betwixt the Father and Son, and 
Transfuſed into this Contract of Marriage, where the Father muſt be un- 

Q q 2 derſtood 
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derſtood to Stipulate in Favours of his own Daughter Nominatim ; and 
this is Evident, ſince it's expreſly Provided that there ſhould be no Al. 
teration, except in the Caſe, that the Father and the Son during their 
joint Lifetimes, and with mutual Conſent did alter. 

eAuſwered for the Defender, That theſe Suppoſit ions were only the 
Purſuers Notions, without any Foundation in Law. For it has been 
ſufficiently cleared, that the ordinary Stile of Contracts contains Subſti. 
tutions, in ſuch Manner as the Parties pleaſe ; but none of theſe Diſables 
the Fiar to Alter, Order and Direct what concerns the Subſtitutes at his 
Pleaſure. 249% Tho? ſuch a Contract had been betwixt the Father and 
the Son; yet it would be of the Nature of an Interdict ion, which the 
Law allows not. 


— m 


The Lords found the Irritances and Clauſe not to alter, 

Hew Dalrymple, contained in the Contract of Marriage, are binding 
9 on Sir John Shaw who made the Taillie, even ſup. 
Walter Pringle & Co- poſing the Purſuer were a Gratuitous Subſlitute ; 
And eAſſoillied Houſton and his Lady from the De- 


lin Mackenzie. 


clarator, and ordained the Contract to be Regiſtrate. 


Mackenzie, Clerk. 


DECISION CXX. 


[L 19th Jh 1715. J 
Miln of Hatton, 


IN 


The Lady Galram. 


ln of Hatton having Right by Progreſs to an Adjudication led a- 
gainſt Jobz Falconer, Apparent Heir to the Deceaſt Sir John Fal. 
coner of Galraw, Adjudging from him as lawfully Charged to 

enter Heir to his Father, the whole Lands that belonged ro him, parti- 

cularly the Lands of the Bank of 'Ballochie : He did inſiſt in an AQion, 
againſt the Lady Galrato, for Repetition of the Rents of the ſaid Bank, 

Intrometted with by her, from 1690 20 1702. 

And it being eAz/wered for the Lady, That ſhe having intrometted 
with the Rents of the ſaids Lands by her Sons Right of Apparency, and 
applyed them to his Aliment (which ſhe Inſtructed) ſhe was bone fidei 
Poſſeſſor, and not obliged to Repeat. | 


The Lords found, the Lady's Intromiſfions with the ſaid 
Rents were bona fide, and eAſcribable to the eAli- 
Actor Archibald ment and Education of the eApparent Heir, ay and 
e. while ſhe was Interpelled by the Citation in the Mails 
and Duties againſt the Tenants. | 

ET Roberton, Clerk. 
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DECISION CXXL : 


Eodem Die. 


Dame Barbara Jaffery, 


AGAINST 
Scot of Brothertoun, 


HE deceaſt Sir Jobx Falconer of Balmakelly, having a Fiſhing upon 
the Water of Northeſque, belonging to his Lands of Galraw ; 
and John Scot of Comiſtoun having the Cruives a little below the 

ſaid Fiſhing : They entered into a mutual Contract, by which Sir John 

obliges himſelf not to quarrel any Irregularities about the ſaid Cruives, 
by which his Fiſhing was prejudged. And Comiſtoun bound him, his 

Heirs, Oc, to pay to Sir John, his Heirs, £9c. 24 Lib. Scots early; 

With a Proviſion, That in Caſe by a legal Sentence at the Inſtance of 

any Perſon; the ſaids Cruives ſhould be altered, and Comiſtoun Neceſſi- 

tate to obſerve the Diſtance of the Hecks, Hight and Breadth, of the 

Dam-dike, Saturday's Slop, Oc. That then he ſhould be free as to all 

Terms thereafter, till the Obtainer of the Decreet ſhall Diſcharge the 

ſame ; Intimation being always made to Sir Johz of the ſaid Action be- 

fore Litis Conteſtation, The Lady Galraw as being Infeft in the Lands 
and Fiſhing, inſiſted againſt Brothertonun and Collonel Scot his Brother, 
as repreſenting Comiſtous their Uncle upon the paſſive Titles; and at 

length recovered Decreet againſt them for the 24 Lib. Scots, as the a- 

greed NN bet w ixt Sir John and their Uncle, And they Suſpend- 

ed upon ſeveral Reaſons, and among others theſe Two, vis. 1. That 
they being decerned in General to make Payment of the Sum, it behov- 
ed to Divide betwixt them pro rata, as if they had been bound Con- 
junctly in one Bond: And adduced two Deciſions obſerved by Darie, 
the one the laſt of February 1626, Where the Lords found, That Two 

* Perſons Purſued upon the paſſive Titles, the one as Heir, and the other 

© as Executor, were only Liable each ſor his own Share, in reſpect it 

© was not Libelled that Ilk one of them ſhould be Liable; And another 

Caſe, the 16th of November 1626, betwixt two Vitus Intrometters. 

240, Comiſtoun's Contract with Sir John Falconer, was ad diem, viz. un- 

tila Decreet was Recovered at the Inſtance of one of the upper Heritors' 

for Regulating the Cruives; And now Brothertoun produces one, fo 
that the Term of the Obligation 1s expired. a rage oe IR 

eAnſwered for the Charger, 1470, That theſe. ObjeXtons however Com. 
petent, yet were Omitted out of the firſt Decreer Charged on; at: which 

Time the Suſpenders ſhould have Pled, that they could only be Liable' 

pro rata. And tho' the Libet bears not that Ilk one of them ſhould be 

Liable, yet the Title whereon they are Conveened being ſticlr as wonld 

have Subjected each of them, they cannot now found upon this Defence, 

fir leſs can Brothertoun, who is A iceſfor ih this very Fifhing. And as 
to the Deciſion adduced, Duriè adds, That notwithſtanding rhis Deciſi- 
ſion, the Lords uſe, to Decide, where Two Executors are decerned to pay 

a Creditor ; Yet that tlie Es may ſeek Execution upon that Sen- 

N r tence 
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rence, againſt any of the 'Two: Conform to which the Lords have ever 
ſince Decided, particularly 9th December 1628 Sutor contra ——— To 
the Second, beſides Competent and Omitted, the ſaid Decreet was not in 
the Terms of the Contract, which required Intimation to be made of any 
Purſuit to Sir Jobs, his Heirs, &c. | 

The Lords Repelled both theſe Reaſons of Suſpenſion, 


as being C omperent and Omitted. 
Roberton, Clerk. 


DECISION CXXII. 


{ 20th July 1715. J 
Benjamin Allan, 
AGAINST | 
Hamilton of Little-Earnock. 


Actor Hora, Alter? 


John Ogilvie. 


22 Allan having Right by Progreſs to 500 Merks, as a part 
of 1000 Merks contained in a Bond granted by the Deceaſt Little. 
Earnock to eAlexander Orr, and his Tutors and Curators in his 
Name, and for his Behoof; Purſues the preſent Little-Earnock upon the 
paſſi ve Titles; who at Calling produced a Diſcharge granted by James 
Henderſon Step-Father, to Orr, granting the Receipt of 500 Merks, with 
20 lib. as a Years Annualrent in part Payment of a greater Sum borrowed 
by Lttle-Earnock, from him, conform to the Bond, and diſcharges him pro 
tanto, to which Diſcharge Orr is a ſubſcribing Witneſs. And this Diſ- 
charge the Defender alledged did cut off the ſaid Bond (the other half 
thereof, having been paid to William Douglaſs Vintner, who had Right 
thereto by Progreſs.) And that, 

Becauſe, 190. The Bond bearing the Money to have been received 
from the Relict ( Orr's Mother) and her Second Husband Henderſon, 
in Name of her Son, and being payable to him, his Heirs, c. and his 
Tutors and Curators in his Name; the Payment was lawfully made to 
Henderſon as Tutor or Pro- tutor to him, becauſe bona fide Payment is 
ſill by Law ſuſtained to diſſolve an Obligation, and here was fides uber- 
rima; for the Money was borrowed from Orr's Mother and her Huſ- 
band, for her Son's Behoof while he was Minor, and while ſhe and her 
Husband acted for him as Curators. 2do. Becauſe Orr by ſigning Witneſs 
to the Diſcharge did homologate the ſame : For certainly, where a Wit- 
neſs is principally concerned in the ſubject Matter of a Writ, his knowledge 
of its Contents is preſumed ; as was found in Jung 1663, Steuart contra 
Steuart, Where the Lords found, That an eApparent Heir's Witneſſing to a 
Writ on Death-bed, was equivalent to a Conſent, in regard he was in Law 
2 to have known, or-ought to have knowp the Nature of the Right, 

ecauſe of bis obvious Concern in the ſubject Matter; Which the Lords found, 

made a great Difference betwixt him ſubſcribing as Witneſs,and a Stranger 

not intereſted. As alſo in eAuno 1710,In the Caſe betwixt Home of White- 

field and the Laird of Caſtleſteuart, The Lords found, That the Viſcount 

of Kenmure*s Subſcription as Witneſs to Caſtleſteuart's fitted eAccompt 

with his Father, did ſo homologate the [aid eAccompt, that the V Jn 
_ / 
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could not afterwards impugn the ſame, but that it flood probative av ai 
him, becauſe of his ſubſcribing Wieder thereto, and ook Concern E= 
ſubjec t Matter. | 
Replied for the Purſuer 190. That by comparing the Concepti 

the Bond it ſelf, with the Diſcharge, it Seats 8 that Au 
meet; becauſe James Henderſon is neither the Perſon to whom the Bond is 
made payable, neither is he Tutor or Curator to Orr; and tho? he were 

et the Minor mult difcharge, and the Curator only conſents. 200. Nor 
will the ſigning Witneſs help the Matter, ſince Witneſſes may ſign Pa- 
pers without knowing the Contents, nor are they guilty of any Fault in 
jo doing. And that Conſent is not inferred by one's ſigning Witneſs to a 
Writ, is evident by the Deciſions iſt February 1676, Veitch contra Ker 
and 'Pallat. and 26th July 1672, Gordon contra Meinzies. 


Attor Ja. Hamil- 


ten Oliveſtop. Alter 
Sir James Naſmith, 


The Lords repelled the Defences, unleſs the Defender 
world alledze, that the Money was applied to the 
Minor*s *Beioof. p 

N Gibſon, Clerk. 


DECISION CXXIII 


DL 21ſt July 1715. J 


William Gordon ( Campvere ) Merchant, 


AGAINSTI 
William Elliot. 
HE African Company, having in 1700, fitted out the Speedwell, 
in purſuance of an Agreement with Sir David Nairn, and others 
Reſidenters in London, whereby the ſaids Perſons were to Trade 
in the Name, and under the Protection and Privilege of the Company: 
By another Agreement with Robert Innes, the Company conſtitute him 
Supercargo, and allowed him 600 Lib. Sterling, and to carry out 650 
Lib. Sterling more in Money and Goods; and he was to account to the 
Company, and return the Product of 11000 Lib. Sterling ſtocked in b 
the Company and their London Partners, to Scotland, he Ship was af- 
terwards Wreckt in the Straits of Malacca: But Mr. Innes ſaved moſt of 
the Cargo, and continued the Trade till he Died, leaving both the Com- 
pany's Stock and his own in the Hands of Mr. Bernard Wycb, the Eng- 
gliſh Eaſt India Company's Factor: To whom thereafter the Company 
gave Power to manage the ſaid Ship and Cargo; and at the ſame Time 
Impowered William Elliot Lace-man, to ſend ſuch further Direct ions to 
Mb, as he ſhould think moſt adviſable, and to ſettle Accompts with 
him: But with all took Elliot bound (and the Exgliſh Partners his Cau- 
tioners) to be accomptable to the Company, and in caſe the neat Pro- 
ceed of the Effects in Mr. Wych's Hands ſhould fall ſhort of any Charge 
that might be againſt the Company, the Engliſh Partners ſhould indem- 
nify the Company thereof according to their Proportions, the Company 
being always liable effeiring to their Intereſt, Wych accordingly remits 
to Elliot 6300 Lib. and William * having Aſſignation from 3 
1 2 Inne s 
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Innes for 200 Lib. Sterling of the foreſaid 600; and being Creditor to 
him in ſome more, having firſt Arreſted in the Director's Hands, raiſes 
a Proceſs againſt Elliot before the Lords; but a little before that, another 
Proceſs was raiſed againſt him at the Inſtance of the Exgliſb Partners in 
Chancery, calling for the foreſaid 6300 Lib. in order to be divided: In 
which Proceſs William Gordon fo far appeared that he gave in a Dilatory 
Defence, alledging, That the Matter betwixt him and Elliot ſtood under 
Arbitration. $ 
And here it was eAlledged for Elliot the Defender, That he could not 
be liable to the Purſuer as Executor to Inzes, becauſe of the ſaid other 
Proceſs in Chancery; which commenced before the intenting of this 
Cauſe before the Lords; and therefore was a Lis alibi pendeus, and that 
the Defender had, in Obedience to an Order of Chancery, lodged that 
Money in the Hands of one of the Maſters of that Court : So that he 
cannot be conveened a ſecond Time. 
eAnſwered for the Purſuer, 1:20. That tho? Exgliſh Adventurers might 


3 


have an Intereſt in the Cargo by the Company's Permiſſion, yet ſtill all 


was managed in the Company's Name; and therefore as any Intromet- 
tors could have been proſecuted in the Company's Name any where, ſo 
if they or their Effects were found in Scotland, they might lawfully be 
purſued before the Scotiſh Courts: And therefore the Defender cannot 
pretend to create a Court to himſelf in any other Kingdom, thereby to 
exoner himſelf touching a Scots Subject, and where the Parties chiefly 
Intereſted were all Scotſinen. 2do. Mr. Elliot received the Effects from 
Wych in Right of the Scots Company's Letters of Atturney ; and the 
Engliſh Partners bound themſelves with him, that he ſhould be accompt- 
able to the Scots Company : So that theſe Adventurers could not after- 
wards lawfully intent a Proceſs in Chancery, thereby to change the Forum 
competens ; ſince by giving Bond in the Scottiſh Form, which was Regi- 
ſtrate here before intenting the Proceſs in Exgland, they ſubjected them- 
ſelves to the Scottiſh Courts, ztio. The Purſuer, long before the Letters 
of Atturney to Elliot, laid on Arreſtments in the Hands of the Scots Di- 
rectors as Creditors to Innes ; whereby there being a Nexws realis on the 
Subject, which could only be profecute in Scotland: As the Directors 
themſelves could not diſpoſe on the Subject, fo as to evacuate the Purſu- 
er's Arreſtment, ſo far leſs could their Factor commence a Procels in 
England, thereby to evacuate the Purſuer's Diligence. 8 
Replied for the Defender, 1979. That Mr. Elliot being a Reſidenter 
in London, and having received the Effects of the Cargo there, which 
belonged to the Proprietars, whom the Scots Company had reinveſted ; 
could any Thing be more competent than for them io purſue him where 
he lived, and where the Effects were? 240. The Purſuer compeared in 
the Court of Chancery, ds appears from his Anſwer given in there, long 


before any Citation at his Inſtance againſt the Defender in Scotland; ſo 


that it were ridiculous to pretend that the Defender ſhould be obliged to 
anſwer in a Proceſs before the Lords, for a Subject taken out of his Hands 
by Order of a Sovereign Court in Ergland where he reſides; and where 
the Purſuer was compearing and founding upon his Right : For ſo he 
might come to be liable in Double Payment, by Anſwering a Truſt 
whereof he is already exonered. 4 

Duplied 
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Daplied for the Purſuer, That the Anſwer put in by him in Chancery 
is no more but Dilatory, bearing that he could not Anſwer to the Charge 
of the Bill, by Reaſon that the Cauſe was ſtanding under Arbitration 
betwixt the Plaintiffs and him; and after this dilatory Defence was over- 
ruled, the Purſuer never gave in any peremptor one. And tho? the Pro. 
ceſs proceeded betwixt the Plaintiffs and Mr. Elliot, and was brought to 
a Hearing; yet it proceeded againſt Mr. Gordon only in default of Com- 
pearance, which is no more than a Decreet in Abſence with us. 


* 


AQtor Graham. Alter ? The Lords found no Proceſs, and ſuſtained the Dilator 
— $ of lis alibi pendens. 
Gibſon, Ciert. 


DECISION 'CXXIV. 


L 22d Fuly 1715, J 
Sir Patrick Home, 


AGAINST 


The Earl of Home, 


N an Action of Exhibition at Sir Patrick Home's Inſtance againſt the 
] Earl of Heme, of an old Appriſing, Grounds thereof, Ec. it being 
among other Things alledged for his Lordſhip, That the Diſpoſition 
granted by Sir Patrick's remote Author of the Appriſing, was lying by 
the Granter the Time of his Deceaſe; and therefore that it nor eing a 
delivered Evident, another Perſon who got a poſterior Diſpoſition, and 
whom the Earl Repreſents, ought to be preferred : And for proving the 
Alledgance, the Earl having produced a Petition to the Lords, given in 
by Sir Patrick's immediate Author, wherein he acknowledges, That the 
ſaids Papers were lying by his Cedent the Time of his Deceaſe. The 
ſaid Petition containing alſo a Narrative of another Matter of Fact; 


which, if proven, or acknowledged, would overturn the EarPs Defences: 


The Queſtion came to turn on this, Whether the Earl was obliged to 
take the ſaid Petition-he founded on as it ſtands ? or, If he could found 
upon one Part thereof that makes for him, and leave out another which 
makes againſt him? 45 3 | 

And it was contended for the Earl, That he was abſolutely free to found 
on the Judicial Acknowledgment contained in the Petition, without be- 
ing obliged to take the Contents of the Petition intirely together: Be- 
cauſe, that even in a Judicial Oath where the Tie is greater; yet when 
it conta ins extrinſick Qualities, the Oath is divided; and any Acknow- 
ledgment therein ſtands binding for the Party, while the extrinſick Qua- 
lities are rejected, unleſs otherwiſe proven. Now an Oath is of more 
Weight, becauſe ita Juratum eſt; whereas Sir Patrick had nothing to 
ſupport the Stories in his Author's Petition, but his Author's naked and 
ultroneous Aſſertion; for Example, If in the preſent Caſe it had occurred, 
that when Sir Patrick's Author gave in the Petition, the other Parry 
had alledged that the Writ ad aaa and referred the ſame w the 
| ; ell» 
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Petitioner's Oath, and that he had deponed in the very Terms of his Pe. 
rition, certainly it might have been pled, That the Defence was proven 
by the Oath, and yet ſtill the Petitioner was obliged to prove the other 
Matters of Fact in the Petition, and conſequently that the Oath might 
have been divided, and not taken as it ſtood. 

eAnſwered for Sir Patrick, That Oaths bearing extrinſick Qualities do 
not concern the preſent Caſe, which relates ro one individual Writ con- 
taining Matter of Fact, which cannot be divided: And if the Earl had 
adduced Witneſſes for proving the Writ to be lying by the DefunQ, and 
if they had deponed in the Terms of the Petition foreſaid, their Depoſi- 
tions could not been divided, but would have been taken / intirely as they 
ſtood, to prove againſt the Earl as well as for him; ſo that ſeeing the 
Earl produced the ſaid Petition, and made uſe of it iz modum probationis, 
it muſt be taken intirely as it ſtands, and cannot be divided. 

It was further urged for Sir Patrick, "That his Alledgeance was found- 
ed, not only upon the certain Rule and Principle of Law, quod approbo 
uon reprobo: Bur alſo it is clearly determined by the common Law, 
in L. 7. F. de bon. Libert. Where it is ſaid, zam abſur dum videtur, licere 
eidem partim comprobare judicium defuncti, 22 evertere. And L. 39. 
V. Eod. ſed iniquum eſt, nec opportet liberto hoc indulgeri, quia non debet ex 
parte, Obligationem comprobare, ex parte tanquam de iniqua quæri: And 
L. 16. ff. de admin. Tutor: Sed verius ſe putare, poſſe tutorem eam Conai- 
tionem adoles centi deferre, ut id quod geſſiſſet Tutor in contrahendis nomini- 
Bus aut in totum agnoceret ; aut a toto recederet. L. 11. ff. de Neg. Geft. 
quod fi in quibuſdam lucrum fact um fuerit, in quibuſdam damnum, abſens 
penſare lucram cum damno debet. And the Gloſs upon that Law fa 
approbare quædam & quædam reprobare non poteſt quis, ſed debet vel omnia 
approbare vel omnia reprobare. And Jaſon upon L. 55. ff. de Legat 1. ap- 
Probatio que fit ut eodem inſtanti reprobetur, non debet attendi. And An- 
ton Faber in his Ration: upon L. 13. § 26. ff. de Action. Empt. Says, quid 
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ergo fi Venditionem, pro parte approbare Velim, pro parte vero improbare? 


Non ſum augiendus, quia abſurdum eſt, unum eundemgue actum pro parte 
approbare, pro parte improbare. 

eAnſwered for the Earl, That the common Brocard quod epprobo non 
reprobo, takes place in ſingle Facts, and where the Subject is one, but 
not where the ſame is complex. For /: G. Each Party in pleading, may 
lay hold on what is judicially acknowledged by the other; and by tak- 
ing Inſtruments thereon it ſtands fixed: But when a Variety of Facts is 
alledged, a Contrad ictor's laying hold on his Party's acknowledgement of 
one, does nowiſe tye him to the acknowledgement of all the reſt ; For 
this were as if when a Charge and Diſcharge is offered in a Compt and 
Reckoning, and the Partys obliged by the A& of Sederunt to acknow- 
ledge or deny, it hould be thereupon contended, that the acknowledge - 
ment of one Article, ſhould tye to the acknowledgement of the whole. 
2do. The Viſcount of Stair plainly ſays Inſt. P. 501. That the Brocard 
can only be underſtood as to the ſame individual: So it is further clear- 


- ed from the Diſpoſition of the common Law, whereby ?tis evident, that 


confeſſio non ultra prejudicat, quam quoad interrogantem, Gloſs in L. Fin. 
ff. de interrog: in jur. fac: Et ſcriptura privata facit idem contra profe- 
rentem, non Pro eo, niſi ab adverſario fuerit probata, L. 26. h fin. ff. Depoſ. 

EL Cos. 


4 
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Confeſſioni fax in judicio datur fides contra ſe, ſed non pro ſe. Gloſs. fin. 
ad L. 1. C. de Confeſſ. Scriptura poteſi tenere pro parte, £9 pro parte non 
tenere, Gloſſ. in L. 1. C. de Latin. Lib. toll. And both Zyefius and Pe- 

reſius ſtate the preſent Queſtion very plainly, Quæri poſſit an neceſſe ſit li- 
tigans totam acceptet Confeſſionem, an vero & partem tantum acceptare 
waleat, partem rejicere? And both Anſwer, Si ſe parata ſint capitula 
nihil implicat partem Confeſſionis acceptare, partem rejicere. Zocſius ad 
Tit. de Confeſ. Perez. ad Tit. Cod. ebd. 

Replied for Sir Patrick, That the Citation from Stair is plainly con- 
trary to what the Earl aſſerts; for there treating of the Jus accreſcenai, 
in the Caſe of Legacies, he ſays, That the Accreſcence is neceſſary, and 
the Portion accreſcing cannot be rejected; becauſe it befalleth by one in- 
tegral Right, which either muſt be accepted wholly, or rejected wholly, 
and therein approbans, non reprobat. As to the Citations out of the Com- 
mon Law, they do not meet the Caſe : For L. 26. fin. V. depoſ. does 
not concern the Caſe lefs or more: And Ryeſfrns and Peresius are of a 
downright contrary Opinion, particularly Perez/zs, upon the Title of 
the Cod. de Confeſſis. N. 15. where he ſtares the Queſtion, Sed dubitatur 
an debeat tot am acceptare confeſſionem, an vero ſufficiat partem acceptare? 
Quod non videtur ex ratione, quod circa eundem actum non admittatur di- 
71/0; & in omni prope materia, totum acceptare debeat, aut repro- 
bare. | 

The Lords at firſt inclined to find, That the Contents of the Petition 
could nor be divided, but muſt be taken intirely together ; but upon ful- 
ler Information, and Petition and Anſwers. 


— EEE 


| Their Lordſhips Found, That the Earl might found on the 
Conceſſion and eAcknowledgment in Sir Patrick's Ce- 


; _ Attor Jpſe, Alter dent's Petition, That the *Diſpofition granted to him | i : 
J S James Nag. mas lying by the Granter the Time of his Deceaſe ; i | 
? | and at the ſame Time might deny the other Facts al- 1 
6 ledged, and offered to be proven is the ſame Petition. 


Gibſon, Clerk. [f 


DECISION CXXV. 
22d Ju 1715. J a 7 | 
Elizabeth Home and her Husband, 83 h 
0 we AGAINST 
is \ Trotter and Sir Robert Home. 


A E deceaſt Sir John Home of Renton, in eAnno 1671 ſets a Tack 
to Mr. Patrick Home his ſecond Son, of his whole Eſtate, for Pay- 
ment of his Debts, only allocating an Aliment of 2000 Merks 
Yearly to Sir eAlexanaer Home his eldeſt Son, for Payment whereof he 
obtained a Locality of the Mains and Parks of Renton: Thereafter in 


6094, there is a Contract betwixt Sir Alexander and his ſaid 
* N Se 8 Brother 


A en 


D 


Brother Mr. (now Sir) Patrick, whereby the Property of the Eſtate is 
diſponed to him, he renouncing the Tack, and undertaking the Burden 
of the Debts, and aſſigning the Mails and Duties of a Room called Preſſes, 
and others, to Sir eA/exander during Life; which he accordingly poſ- 
ſeſſed. But the Contract ſtands reduced at the Inſtance of Sir Robert Son 
to Sir eA/exander ; and now the ſaid Elizabeth Home being confirmed 
Executrix to her Father Sir eAlexander, charges Trotter the Tenant in 
Preſſes for Payment of the Rent ot the ſaid Room; and he having Su- 
ſpend-d, while the Charger and Suſpender are in Diſpute, Compearance 
is made for the ſaid Sir Robert Home, Heir of Proviſion to Sir Alexan- 
der, who made the following Exceptions againſt the Charger's Right. 

14270, That the foreſaid Contract, (which is the only Title whereon 
the Charger pretends that the Mails and Duties of the Preſſes did belong 
to Sir Alexander) ſtands reduced at Sir Robert's Inſtance. 240. That 
the Charger as nearelt of Kin can have no Intereſt therein, becauſe the 
Moveable Debts of the Defunct are a Burden affecting the Executry ; 
and it does not yet appear that the Moveable Debts of Sir Heer or 
Sir John, (whom he repreſented) are paid: For that can be only known 
upon the Event of the Compt and Reckoning betwixt Sir Robert and 
Sir Patrick. And Sir Robert, as Heir of Proviſion to his Father, is con- 
cerned to prevent a Miſapplication of any Part of the Moveable Eſtate 
which is Subject to his Relief, for the Moveable Debts of his Father or 
Grand-father. X 
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eAnſwered for the Charger, 1910. That the Tack 1671 was renounced 


by Sir Patrick in favours of Sir Alexander, by the Contract 1694, and 


his Liferent reſerved as ſaid is. And tho? in the Queſtion betwixt the 


Heir of Proviſion and Sir Patrick, the ſaid Contract was ſo far reduced, 
as to ſtand for a Security only for any onerous Cauſe or valuable Conſi- 
deration paid by Sir Patrick ; yet the ſame can nowiſe prejudge the Ex- 
ecutrix of her Claim: For her Father's Liferent was nowiſe thereby re- 
duced ; nor was the Renuncition in Favours of Sir Alexander thereby 
reduced, nor in Queſtion. To the Second, Auſwered, That the Execu- 
trix her Claim, is nowiſe to be involved in the Queſtion betwixt the 
Heir of Proviſion and Sir Patrick; and that ſhe is equally founded, whe- 
ther the Debts were paid or not : For if not, then the Diſpoſition in the 
Contract 1694 was to ftand, tho? only as a Security to Sir Patrick, who 
had undertaken the Debts: And if paid. Sir Alexander had the full 


| Right to the Lands. 


| The Lords preferred the Executrix to the Rents of the 
Lands of Preiles in Queſtion, reſerving to Sir Robert 
his Relief againſt the Executrix, for the Father or 
Grand. father their moveable Debts, at his Father's 


Deceaſe, as accords. 
| | Rober ton, C lerk, 


coner. Alter Hay. 


DB. 


. 
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DECISION CXXVI. 


DL 22d July 1715. J 
K ER, 


AGAINST 


BROW N. 


1 Lands of Merſington being ſet in Subtack by Brown of Baſſ an- 
den to the ſaid eAnarew Ker, eAndrew draws a Bill of the Date of 
the Subtack upon Home of Kgims, ordering him to pay to Baſſan- 
den 199 Lib. Scots, which, with his Receipt, ſhould be a ſufficient Diſ- 
charge of the equivalent Sum due by him to the Drawer : The Bill was 
accordingly paid, and the Receipt given up to Ker by Kaims, as an 
Inſtruction of Payment. Whereupon Ker having inſiſted againſt Ba. 

ſangen tor Repayment of the Sum, it was alledged for him, | 

Ino. That all Receipts of Money do imply an Obligement on the 

Granter to be accountable and repay, unleſs the Receipts be granted 
upon the Granter's own Account; which cannot be here, where the Pur. 
ſuer's Precept is only of the Nature of a Mandat by him to the Defen- 
der to receive it; and he having received accordingly tenetur ex Man- 
dato to Retound. And it it were otherwiſe, the greateſt Merchants might 
be ruined, who uſe frequently to give ſuch Mandats to their Servants. 
240. This Bill was only a Mandat for the Granter's Behoof; Becauſe, 
Imo. It does not bear Value received of the Defender, which in this Caſe 
would have been very neceſſary, becauſe it bears Value of the Accepter, 
and for that Value, a full Diſcharge to him; and ſince no ſuch Value js 
granted to the Defender, which it ought to have done, ſince Value in 
another Caſe is expreſt, the Draught muſt only be underſtood as a Man- 
dat to receive the Money for the Drawer's Uſe. Eſpecially ſeeing, 3tio. 
The Precept is not in the ordinary Stile of Bills where Value is given; for 
it ſays, Aud this, with the Defender*s Receipt, ſhall be a ſufficient Diſ- 
charge, &c. whereby the Deſign of the Parties appears to be, That he 
ſhould be accomptable, and his Receipt of the Money ſhould be proba- 
tive againſt him. 4to. Suppoſe the Accepter had refuſed to accept or 
pay; then Baſſanden would not have had Recourſe againſt the Drawer, 
unleſs* he had proven he had the Draught for Value; and till that was 
proven the Draught was plainly for the Uſe of the Drawer; and till the 
Value be made appear, the, Contents of the Bill ought to be preſumed tg 

belong to the Drawer, and not to the Defenders ſince to preſume Value 

in this Caſe, were to make the Value expreſt of the Accepter to be of no 
more Uſe than if it had not been expreſt, or to make a Neceſſity to 

_ exprefs Value from the Accepter, and not to expreſs the Value 

Value of the Procurer of the Draught. 50. Separatim, ſuppofing 

that Value is preſumed tho' not expreſt, yet that is only where there 

is no other Dealing betwixt the Parties; for where the Drawer is Debi - 
tor, the Draught not bearing Value, is preſumed to be in Satisfaction of 
the Debt, as was found 18th. Ju) 1712, eAndrew Cheap contra eArnot 
of Woodmill. Therefore the Purſuer being Debitor to Baſſauden for his 

Sub- tack-· duty, the Draught of this Money payable to him, muſt be in- 

| 21 h terpret 
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terpret to be in Satisfaction of the ſaid Tackduty, unleſs Baſſanden prove 
Scripto vel Juramènto of the Purſuer, that Value was given the Time of 
the Draught beſides the Tack. 1 

eA»/wered for the Defender, That a Bill is indeed a Mandat, but not 
always for the Behoof of the Mandator, but of the Perſon ( moſt fre. 
quently) to whom 'tis payable, and therefore the Poſſeſſor of the Bill 
has Recourſe againſt the Drawer, upon a Proteſt for not Acceptance or 
Payment. 240. A Bill is of a mixt Nature, being not only a Mandat, 
but an Aſſignation, and therefore as an Aſſigney in rem ſwam, could 
not be obliged to repete to the Cedent Sums paid by vertue of his Aſſig. 
nation, neither ought the Creditor by Bill be accountable to the Drawer 
for any Payment made by his Draught. 310. The Contractus Mandati 
is properly between the Drawer of the Bill, and the Perſon on whom tis 
Drawn, and the Payment of the Money to the Creditor, is but an Ex- 
ccut ion of the Mandat; and ſo cannot furniſh Action to the Drawer 
againſt him, unleſs the Draught had been for his own Behoof. 

240. As to Value received, Anſwered, That Bills bearing no Value, pre- 
ſumes Value receied by the Drawer, becauſe, had he intended to make the 
Procurer accountable, hewould have ſoprovided in his Draught: For Verba 
ſunt interpretande, contra Pore qui potuit fabi clarius l gem dixiſſe: 
And fo jt was found, Mickeſon of Hill contra William Graham, and James 
Fairbairn contra James Goodfire. | 3 

3tio. As to the Stile of the Bill, eAnſwered, That theſe Words ( this 
with his Receipt, Ac.) have the ſame Import, as if the Bill did bear 
Value in their Hands: But how can this infer that the Poſſeſſor of the 
Bill ſhould account for the Draught? | | 
410. As to the Suppoſition of Kaims his not accepting. eAn/wered 1m. 
That this Argument does not always conclude ; for 'tis often provided by 
the Indorſement of Bills, that the Indorſer ſhould have no Recourſe, and 
yet he has Right unaccountably to the Contents. But 2do. The general 
Propoſition is wrong; For had Kaims refuſed to accept and pay, the 
Creditorwould have had Recourſe againſt the Drawer, unleſs he did prove 
by the Creditor's Oath, that Value was not given, or that theDraught was 
for his own Behoof. +8 PRs 

5to. As to the Sub-tack, eAnſwered, That the Preſumption of Value re- 
ceived, is ſo forcibly inferred from the Words of the Bill, that the Lords 
have even found in a lateCaſe betwixt Baxter and the Lady Glenlea, that 
a Bill of the foreſaid Nature ſhould not be imputed in Payment of any 


extrinſick Debt by the Drawer to the Poſſeſſor of the Bill, albeit he was 


Debitor by liquid Bonds; but found, that the Draught of the Bill implied 
in Value received at the Time. 

6to. The Drawer here was not Debitor to Baſſenden for any Tack. 
duty at the Time of the Draught; For the Tack was only granted of 
that Date, but the Tack-duty not payable for a Year thereafter. 


Actor Colvi}. 8 He Lords found the Bill preſumes to have been for Va- 
ARTE Teng: lue received of Baſſanden, to whom the ſame was pay- 
able. | | 
To which their Lordſhips adhered, after two ſeveral 

reclaiming Petitions. - Gibſon, Clerk. 
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DE GIBB ION M&XVII. 


[ 23d July 1715. J 


The Children and Relict of Forbes of Knaperny, 


AGAINSTI 


Their Eldeſt Brother. 


H E deceaſt Kyaperny left a conſiderable Land Eſtate, and free Ex- 
ecutry ; and having five younger Children, four of whom were 
unprovided at his Death; their eldeſt Brother, before he elected 
Curators, grants them Bonds of Proviſion, bearing Annualrent from the 
Term preceeding the Dates, and declaring that the faids Sums are in 
full Satisfaction of all Bairns Parr of Gear, Portion Natural, legittim, c. 
and then having elected Curators, he is confirmed Executor to his Fa- 
ther. But the four younger Children being thereby unprovided in the 
interim, intented an Action of Aliment, lybelling upon the foreſaids 
Bonds of Proviſion. To which the Defenders and his Curators eAn/wer- 
ed, That the Bonds were Null, as being granted without Conſent of 
Curators. 85 | 
Replied for the Purſuers, That the Bonds were not libelled upon as 
the Medium concludendi ( which was founded upon the natural Obligati- 


on, and Frater dives tenetur alere, Cc.) but,only as a View or Meith for 
the Quantity of the Aliment. 


, Aftor Zlpbingſton j The Lords found eAliment due. 


Roberton, Clerk. 


DECISION CXXVIIL 
| L 26th July 1715, J IM 

Miſtriſs Jean Anderſon Lady Logie, | 
| AGAINST 


Ninian Wiſhart of Lygie, 5 


"HE Eſtate of Logie being Tailzied under a Quality, excluding all 
Courteſy and Terce, and the late Logie infeft thereon, and his In- 
feftment recorded, but the Tailzie never recorded, as is injoined 
by the Act of Parliament; when the deceaſt Logie his Reli& comes to 
inſiſt againſt the preſent Heritor, to have her Terce aſcertained, this 
Claufe and quality of the Tailzie was objected to her. 
_ eAnſwered for the Lady, That the ſaid Tailzie not being regiſtrate, 
it can have no Force in Law, as is expreſly ſtatuted by the, Act of Parlia. 
ment 1685. And thus the Lords found in a parallel Caſe betwixt Borth- 
wick of Hartſide and his Mother and Siſters, who purſued for an Annui- 
ty and Payment of Bonds of Proviſion ; And he having excepted That 


Tt 2 both 


\ 
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both were excluded by exprels Clauſes in his Taillie; and. they Anſwer. 
ing, That it was not Recorded, the Lords found him Liable. 

Replied for Logie, imo. That ſuppoſe it had been a Proviſion by Con- 
tract, yet ſhe would have been excluded by theTaillie and Infeftment, be. 
cauſe her deceaſt Husband ſtood publickly Infeft upon the Taillie before the 
Marriage; which Infeftment being in the publick Record, interpelled a Per- 
ſons from Contracting: Andſo it was found in the Caſe betwixt the Creditors 
of eAnnandale and Stormont, That this Infeftment was like a publick Inter- 
dict ion. And tho? the Act 168 5 does Superadd a publick Record of Taillies, 
yet it has not been Decided, that there muſt be both Record of Taillies and 
Infeftments,which were a double Publication. The Record of Taillies 
ſeems to be for Publication, ay and while Infefrment be taken and Regi- 
ſtrate, ſo that a Purchaſer muſt ſearch both: For often there is Oceſiaon of 
Publiſhing the Taillie, which cannot be got eaſily by Compleating the In- 
feftment, and yet it was neceſſary to ty up the Fiar, which could not be 
done but by ſome Publication of the Taillie ; but ſo ſoon as it is Compleat- 
ed by Infeftment and Recorded, it is then as ſufficient as if the Taillie had 
been Recorded ; yea, it 15 the more ancient and known Publication. And 
without this Interpretation of that Act, the Appointment of the Record of 
Taillies would have been Superfluous, ſpecially that there is no Nullity ſub- 
joined to that Clauſe of the Act which appoints the Record, nor any Time 
prefixt; whereas a Nullity is ſubjoined to the Clauſe anent Creditors and 
ſingular Succeſſors; and to the Clauſe appointing the Prohibitory and Ir. 
ritant Clauſes to be Repeated in the Retours, &c. 2do. There is a difference 


betwixt Creditors or Purchaſers, and theſe who come in by Terce or 


Courteſy : For the Act was indeed made to interpel the Firſt ; but the 
others are not ſuch, but only enjoy the Priviledges of Law, according 
to the Circumſtances of the Perſon and Nature of the Property, as it 
ſtands with reſpect to Heireſs or Husband : So that the Caſe falls nowiſe 
under the ACt 1685, as being neither the Caſe of Creditor nor Purchaſer, 
but only the Diviſion of an Eſtate, as ordered by Law, upon the Diſſolu- 
tion of the Marriage. For then the Lady, as being neither Creditor nor 
Purchaſer, muſt only rake her Diviſion, in caſe the Nature of the Sub- 
ject will allow of a Diviſion, which in the preſent Caſe it does not. 


The Lords repelled the Defence on the Taillie, the ſame 


not being Regiſtrate in the particular Books afpcinted 
for Regiſtration of Taillies. 


Afor Sir James 
Naſmyth. Alter Sir 
Walter Pringle. | 


Mackenzie, Clerk. 
DECISION CXXIX. 
26th Fuly 1715. J TS 
 Chriftian Dallas, 
AGAINST 
Dallas of Cantray. 


N a Contract of Marriage betwixt the ſaid Chriſtian Dallas and the 
decealt *Dallas of Cantray her firſt Husband, it is ſpecially provided, 


That it ſhould not be in her Power, either with or without Conſent of 


> | | her 
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her Husband, to quite or renounce any Part of her Proviſions by that 
Contract, in Favours of her Husband, or any» other Perſon whatſoever, 
at any Time in her Lifetime, without the Advice and Conſent of Hugh 
Dallas her Father, or George Dallas of St. Martins; and failing them 
by Deceaſe, the ſaid Hugh Dallas his two eldeſt Sons, being had thereto 
in Wrir, *otherwiſe the ſaid Renunciation to be Void and Null: And 
this Proviſion is appointed to be inſert in the Infeftments to follow on 
the Contract, and accordingly the Clauſe is inſert in her Saſine. Never- 
theleſs ſhe in her Vidowity grants a Renunciation in Favours of her Son 
of 24 Bolls,of Bear Yearly, as a Part of her Jointure ; which Renuncia- 
tion ſhe delivered to the ſaid Hugh Dallas her Father, who was Tutor 
to her ſaid Son: But thereafter having been Married to M*Intoſh of Stroan, 
ſhe and he for his Intereſt inſiſt in a Reduction of the ſaid Renunciation ; 
and the Queſtion being, Hgw far ſhein this circumſtantiate Caſe could Re- 
nounce, without the written Conſent of the above-named Perſons ? 

It was eAlledged for Cantray, That the Renunciation muſt ſubſiſt, 
notwithſtanding of the Proviſion in the Contract of Marriage; becauſe 
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that Proviſion is a Priviledge in Favours of the Wife, which therefore ſhe 


could diſpence with, and renounce, from the common Rules of Law: 
And ſhe did it, when ſhe was ſoluta Viro, and freed of that Influence 
which was feared, and chiefly guarded againſt by the Proviſion, Nor 
does it alter the Caſe that the Proviſion is inſert in the Saſine, becauſe it 
is ſtill but a perſonal Priviledge in Favours of the Wife, which in Law 
ſhe could Renounce. 240. Becauſe not only granted by the Mother in 
her Vidowity, but in Favours of her own Son, in the Hands of her own 
Father, Grandfather and Tutor to the Child; and the very Perſon who 
by the Proviſion in the Contract, may conſent to and authoriſe ſuch Re- 
nunciation, Nor was a Conſent in Writing neceſſary, for here upon 
the Matter, there is a Conſent in Writing; for her Father receives from 
her a Renunciation to himlelf, for the Behoof of his Grandchild and 
Pupil. This is Writ, not indeed granted by him, but yet accepted by 
him: He could not properly ſign any Conſent to it, it being in Favours 
of himſelf, juſt as a Husband -who muſt authorize and conſent to his 
Wife's Deed; yer if it be in favours of himſelf, his Acceptance ol it is 
equal to his written Conſent in Favours of another. 30. As to the 
Hardſhip upon Srroaz the ſecond Husband, he was to know, that not- 
withſtanding of his Wife's Liferent Infeftment, yet her Security might 
be renounced or qualified by any perſonal Deed of her's; and therefore 
he muſt be underſtood to have taken his Hazard of all ſuch Deeds. For 
altho? her Liferent was eſtabliſhed by a Regiſtrated Infeftment, yet that 
Liferent might be reſtricted and even renounced, altho*' ſuch Renuncia- 
tion were not Regiſtrated, ſince no Law requires Regiſtration of ſuch 
Writs: And tho? ſuch Infeftments be Real for the Wife's Security, yet it 
is but Temporary, and therefore eaſier deſtituted and renounced, than 
ſuch real Rights as paſs to Succeſſors, the Renunciations whereof muſt be 
Regiſtrate. 

«Anſwered for the Mother and her ſecond Husband, Imo. That tho 
it be a general Rule, That Unicuique licet favori pro je introducto renun- 
ciare, yet it wants not Exceptions, as is Evident from the Priviledges of 
Minors, Interdicted Perſons, Ic. Nor can any Perſon Reſign their Pri- 

| Uu viledge, 
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viledge, where it is expreſly Provided, that the ſame . ſhould not be 
done; Nay, where it is explicitly agreed, that any upgivingthereofſhuuld be 
Void and Null, as in the preſent Caſe. 240. To the ſecond eAnſwered, 
That Hugh Dallas was to be conſidered likewiſe as Guardian to his 
Daughter in this Affair, where his Conſent was neceſſary to be Adhibit- 
ed for Validating the Deed ; and if any ſuch Renunciation was in his 
Hands; 'it was to be conſidered asa Retired Evident there, for his 
Daughter's Behoof; Beſides that the Clauſe expreſly requires his written 
Conſent under his Hand, otherwiſe the Renunciation to be Void.  3tiv, 
Certainly there is a Speciality in Favours of Stroaz, His Wife's Liferent 
Right is Conſtitute by Infeftment, and the ſaid Prohibitory and Irri- 
tant Clauſe Ingroſſed in the Saſine ; he had good Reaſon thence to Be- 
lieve, That the Right behooved to ſubſiſt, and that no Deed of hers 
could Impair the ſame, whercon he Contracted boza fide with her; ſo that 
no latent Deed can Evacuate that Right to his Prejudice; And tho? no ſuch 
Clauſe had been, yet the Liferent Infeftment could not be Extinguiſhed 
without a Regiſtrate Renunciation. For it's in general Provided by Law, 
That an Infeftment upon Record, cannot be taken away by any Deed 
of the Party Infeft, except by a Writ likewiſ® Lodged in the publick 
Regiſter, without any Reſpect, whether the ſame was a Right of Life- 
rent or of Property. 

Replyed for Cantray, That tho? for Arguments Sake it were granted, 
That this Clauſe in the Contract was in Effect an Interdict ion, yet it 
cannot hinder the Effect of a Renunciation: For here is the Conſent of 
the Interdictor, he receives and accepts of the Renunciation, neither can 
that Conſent be Repudiate as iz rem ſuam, becauſe the Renunciat ion is 
we 8 in rem of Hugh Dallas, but granted to him for his Pupil's 
Behoof. 

Duplied for the Mother, That if the Prohibition was to be conſider- 
ed as an Interdiction, then the Father's having the Cuſtody of the Writ, 
cannot make the ſame Effectual. For Interdictor's Conſent is never to 
be preſumed in hurtful Deeds, nor to be inferred from Implications. 
Law requires, That their Conſent be Explicitly adhibited, and in a De- 
creet way: And Whatever Conſent of an InterdiQor is in another Form, 
is not Noticed in Law: Por Interdictors ought Iucontineuter to Inter- 
poſe their Authority for Validating the Act; beſides that they are to be 
Publiſh'd and Regiſtrate. | 


- The Lords found the Purſuer of the Reduftion, could not 
Renounce any part of her Jointure in Favours of her 
Son the Defender, without the Conſent in Writing, of 
the Perſons mentioned in the Contract of Marriage. 


Mackenzie, Clerk; 


* 


D E. 
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DECISION CXXX. 


{26th Fuly 1715. J 
Hugb Lion. 
AGAIMST 


Garden of Laton. 


N a Proceſs of Ranking of the Children of the firſt and ſecond Mar- 
riages, of Lion of Balgillo, upon their re ſpective Mothers Con- 
tracts of Marriage, and Diligence by Adjudication thereon ; this 

Queſtion having occurred, whether both their Adjudications were Null, 
their Decreets of Conſtitution as Heirs of Proviſion, proceeding without 
a Service? And in General, whether Services be needful in Caſe of Sums 
Provided to Bairns in a Contract of Marriage ? 1 G 

It was eAlledged upon the one Side, That by our Law, Heirs or Bairns 

of a Marriage ought to be Served before they could aſſign or eſtabliſh a 
Title for doing Diligence, as was found in the Caſe of Drumelsier, the 
Earl of Tweedale's Son of the ſecond Marriage, and his Brother the Earl 
21ſt July 1676, where Drumelzier was bound to ſerve Heir of the Mar- 
riage cum proceſſu, to fouud his Title. . 240. It is certain, That the ordi- 
nary and legal way of Eſtabliſhing a Right in the Perſon of Bairns of a 
Marriage, is by Serving them Heirs of Proviſion to their Father, ' other- 
wiſe aon Conſtat they were Children of the Marriage, or how many 
Survived. 3 | 
eAn/wered for the other Side, That there is a Diſt inct ion betwixt 
Bairns and Heirs ofa Marriage; for Bairns require no legal Solemnity, 
but eo ipſo, that they are procreat of the Marriage, they have the Deſigna- 
tion of Bairns : So that 'Balgillo's Proviſion being in favours of the Bairns 
of the Marriage, it is effectually tranſmitted to them without any Ser- 
vice; but the Title of Heir is a legal Character, competent properly to 
ſuch only, as have eſtabliſhed the ſame in their Perſons, by the Solem- 
nitys 'equired in Law. And as to the Deciſion, it did not meet the pre- 
ſent Caſe, ſeeing the Proviſion in the Contract of Marriage, to which it 
relates, was in favours of the Heirs of the Marriage. 240. Our Law 
makes a DiſtinQion betwixt Lands and Sums of Money, as to manner 
of Jranſmiſſion to Heirs: For Rights of Lands being Feudal, require 
Charter and Saſine to their Conſtitut ion, and ſo ought to have the Solem- 
nity ofa Service to tranſmit them, that it may appear who are the Heirs 
of the Iuveſtiture: Whereas perſonal Rights being of leſs Importance, 
require no ſuch ſolemn Deeds to conſtitute them, and fo may be more 
eaſily tranſmitted, when it appears evidentia facti, who are the Perſons 
that have Right to ſuch Proviſions. And this was lately found in a Caſe 
betwixt Joha Carnag)y and Kjnfauns his Brother, where an Adjudication 
ar Jobs's Inſtance was ſuſtained, as Heir of the Marriage deſignative 
without any Service, to carry a Proviſion made in his Mothers Cant ract 
of Marriage to the Heirs of the Marriage. And Dirletous in the 11th 
Queſtion e Fendo pecunia, & nominum, gives this Reaſon for the Di- 
ſtinction, ix CMrographario ſi 42 debito, cum jus Perſonale tantum 23 
Ju 2 


— — ah Mi V Al. ah. 
„ 
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£5 ex ex Chyrograph) evidens ſit ſubſtitutum ſuccedere, ut ſubſtitutus adeat, 
wulla alia formula opus eſt; ſed ex chyrographo agendo, vel alio guovis 
actu, jure ſuo agnito, adiiſſe cenſetur. Sin Debitum hyphothecarium ſit, non 
tranſit ad ſubſtitutum, niſi adierit & ſaſitus, fit ſuper Pracepto de Clare 
conſtat, vel ex inquiſitione. 

Replied, That the Caſe there ſtated by Dirletoun, is wholly different 
from that in Queſtion; For he ſtates it of a D2bitor granting Bond to his 
Creditor for a certain Sum v. g. to Sempronius, and after his Deceaſe to Tj. 
tius and his Heirs; in which Caſe he indeed makes the abovementioned 
Diſtinction between Debitum Chyrographarium, and Hypotbecgrium : But 
the Reaſon of that is, becauſe Titus is ſubſtitute aminatim; whereas the 
Caſe in Queſtion is of Bairns of a Marriage, who could not be Nomizatin 
by the Contract of Marriage. And it was wrong to fay, That on- 
ly in real Rights, there muſt be Adition, but not in perſonal ones, 
which is not aſſerted in the general by Dirleton or any Lawier ; for ſup- 
poſing the Proviſions to the Original Creditor or Subſtitute, were to him 
and his Heirs, ſecluding Executers; that Right behooved certainly to 
be eſtabliſhed by a Service; and yet it's meerly perſonal. 

Duplied, That albeit the Caſe mentioned by Dirleton, concerns a Sub- 
ſtitute ſpecially Named, yet the Queſtion there, is concerning the Rea- 
ſon that a Subſtitute in a perſonal Right doth ſucceed to the Inſtitute, 
without any Service or Solemnity to eſtabliſh the Right in his Perſon : 
Whereas a Creditor by a real Right muſt be Infeft by a Precept of clare 
Conſtate or Retour; His. Anſwer is, That a perſonal Right being of leſs 
Conſequence, and requiring fewer Solemnities than a real One, the Sub. 
ſtitute cenſetur addiiſſe, by purſuing thereupon, or doing any Deed to ac- 
kowledge his Right: Hence it appears, That the foreſaid Proviſion in fa. 
vours of the Children of the Marriage being perſonal, there is no Neceſſi- 
ty to ſerve them Heirs: But they may ſummarly Purſue as Bairns of 
the Marriage, for Implement of their Proviſions. This is more eaſily to 
be admitted, when ?tis conſidered that a Father being by his Contract of 
Marriage, obliged to imploy a Sum upon Security to him and his Wife, 
and to the Heirs of the Marriage. Proceſs was ſuſtained at the Inſtance of 
the Apparent Heir of the Marriage againſt the Father, and he decerned to 


my 
2 5 


imploy in the Terms of the Oligement, 7th July 1632, Joung contra Toung, 


- 13th February 1677, Frazer contra Frazer. Now if the Heir Deſigna- 
tive can purſue his Father in his own Lifetime, why ſhould he not after 
the Father's Death, effectually purſue his Repreſentatives: Or if the 
Bairn of the Marriage, be the Perſon who might be Heir, why may he 
not aſſign cum effectu his Proviſion to a third Party, in order to affect his 
Predeceſſor's Heritage; ſince the Death of the Father rather confirms, 
than weakens his Son's Right ? | 
Triplied, That in that Caſe a Service-Adition were unneceſſary and 
impracticable, as was found in *Drummelzier's Caſe, That in all Oblige- 
ments in favours of Heirs of a Marriage to be done before the Father's 
Death, as to employ Sums, taking of Lands to themſelves, and the Heirs 
ot the Marriage, Cc. Heirs are here underſtood ſuch as might be Heirs ; 
otherwiſe the Obligement would be eluſory. But in other Caſes it has 
been often found, that an Heir of Marriage requires a Service, as other 


| Heirs do. | 


4 * 


— 


Lords of Council and Seſſion. 173 
Heming for Hab, 4 


„ N Toe Lords found both Parties Adjudications defective, 
. * 0. in ſo far as nither of the Decreets of Conſtitution 
: proceeds on à Service. 


_—_— — 


6 


Gibſon, Clerk, 


DECISION CAAXL 


[L 27th July 1715. J 
The Gubernators of Heriot's Hoſpital, 


AGAINST 


Hepburn of Bea ſord. 


N the Declarator of Non- entry at the Inſtance of Heriot's Hoſpital 
againſt Bearford, (wherein a Deciſion, 24th of June laſt, is already 
marked) it came at length to one fingle Point, viz. Whether Bear- 

ford ſhould pay one Year's Entry for a Charter, conform to the Rental it 
was at when he made the Purchaſe, or conform to the preſent Rental, 
the Lands having been conſiderably improven fince the Purchaſe ? And 
the Hoſpital alledged, That the Superior mult have a Year's Rent of 
the Lands, as they get the Time the Charter is granted, 

On the other Hand, Bearford contended, That he was obliged to pay 
no more than a Year's Rent, conform as he purchaſed the Lands : Be- 
cauſe, imo. The Superior's Caſuality ſhould be reckoned as at the Time 
when the Purchaſe is made: For it is the Purchaſe that gives Riſe to 
the Caſuality ; and if the Superior had then given the Charter, he could 
only have exacted the Entry conform to the Rental then; ſpecially conſi- 
dering it was not ſo much as pled that Bearford was in Mora. 240. This 
appears in many parallel Inſtances, v. g. in Titulars of Tithes, from 
whom there is always deduced what was neceſlarly expended in impro- 
ving the Rental: For till the Poſſeſſor be reimburſed of that, he cannot 
be ſaid to have the improven Rental free; - ſo neither can Bearford be 
bound to pay for his 8 For in Reality he did not enter to 
ſuch a Rental; and as he entred to the Rental, ſo ſhould he pay. Ano- 
ther Inſtance may be, where we build or repair another's Houſe, and 
thereby increaſe his Rent, tho? the Houſe fall to him with all its Repara- 
tions ; yet he cannot uſe the Benefit of the Property, but with the Re- 
ſtitution of the Expences of the Improvement; ſo no more can the Supe- 
rior here have the adventitious Emolument, but after Allowance of what 
it coſt the Proprietor, eſpecially after the Caſuality fell : For here is the 
Rule, the Time of the falling of the Caſuality, which was when Bear. 
ford made the Purchaſe. Laſtly. Suppoſe the Caſe of an Adjudger, that 
after leading the Adjudication, he improves the Lands before he gets 
the Chatter from the Superior, certainly the Year's Rent would be only 
calculate as at the Time of the Adjudication. | And indeed, as this would 
be very hard upon Bearford, ſo it ſhould be a great Diſcouragement to 
Improvements. *Tis ney long before Subject-Superiors can be tran- 
ſacted with; and this ſhould ſuperſede all Improvements in the mean 


Time. 
X xX eAnſwered 


— —— —— — — 
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eAnſwered for the Hoſpital, That the preſent Rental muſt be the Rule 
in this Caſe, appears well grounded trom the Nature and Deſign of all 
Feu-Rights, but eſpecially thoſe that flowed from the Church, which 
were given with a View for Improvement; and the Acts of Parliament 
touching the Feus of Ecclefiaſtick Perſons, do expreſly mention that they 
ſhould not be Feued out, but for the Improvement of the Rental, that 
when the Fie opens, the Superior may have the Advantage of the Im- 
provement. And 'tis to be conſidered, that if a Decreet of Non-entry 
were obtained, the Vaſſal who was unenter'd could not pretend to di. 
miniſh the Yearly Rents falling under the Decreet, by deducing the 
Annualrents of the Sums he had given out for Improvement : No more 
then can he now pretend to offer the Rent of theſe Lands with Dedu- 
ction of the Improvements, as a Compoſition to the Superior. 240. The 
Dominium directum utile, are convertible Terms, and as far as the 
Latter goes while the Vaſſal is Entitled to it, fo far goes the former, when 
the Superior comes to claim by that Right. And fo, if Improvements 
were made by Tenants, Sc. of Ward-Lands, during the Exiſtence of 
the Ward, not only will the Rents as they increaſe be due to the Supe- 
rior, but if they ſhould the laſt Year of the Ward be Double of what they 
were at the Superior's Entry, the Relief will be due according to the 
Improvement as the Rents are the ſubſequent Lear; and in general, eg. 
ficatum ſolo cedit : So that if the Superior has any Right at all to a Years 
Rent, he muſt have it at the Time it is payable ; tor if upon Pretence 
o: Improvements we ſhould look back, the fame Argument that would 
allow the Rate to be impoſed 3 or 4 Years backward, might carry the 
Defender to the Rent that was payable out of the Land, when it was ori- 
ginally Feued out, which were very abſurd. 3tio. It is not the Purchaſe 
that is the immediate Cauſe of demanding the Year's Rent, but the Entry 
of the new Vaſlal, and for the Superior's granting a new Charter, and 
ſo the Superior cannot compel the Purchaſer immediately to enter after 


the Purchaſe, nor has he any Acceſs to the Fie, but upon the Death of | 


the former Vaſſal; and therefore the Year's Rent mult be due as the 
Rents are at the opening of the Fie, which in the preſent Caſe happened 
long after the Improvements were made. 4to. If the Reverſe of the 


Caſe be conſidered, that is, if the Rent of the Lands ſhould for want of | 


due Improvement, c. decreſce, certainly the Superior could not claim 
what they were the Time of the Purchaſe, but only the preſent Rent ; 
as was lately found betwixt the College of Glaſgow and the Laird of Dal. 
Sie}, where the Lords did not regard the old Rental, tho' inſtructed by 
Tack, but proceeded upon the Probation of the latter Rental, 


The Lords found the preſent Rental is the Rove ; But re- 
mitted to the Ordinary to hear Parties Procurators, 
whether the Defender, who made the Improvements, 
being in the Natural Poſſeſſion, is only liable for a 
Tear's Rent, as the ſame paid at his Entry to the Pyſ- 


ion. 
{I Gibſon, Clerk. 


Actor Crabam. Alt. 
Sir Malter Pringle. 


eh D E. 


N 
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DECISION CXXXIL 


[ 28th July 1715. J 


Sir Lawrence Mercer of Aldie, and Mrs. Helen Mercer his Lady, 
Supplicants. 


— — — 


Here being a Reduction and Improbation raiſed at the Inſtance of 

Sir James Elphingſton, againſt the Creditort of Damſermling, and 
Certification ready to be Extracted againſt Sir Lourance Mercer 

one of the ſaids Creditors, for not Product ion of a Charter tollowing u- 
pon his Adjudication, and a Decreet of Mails and Duties thereon : Upon 
Sir Lawrance his Application and offer to ſhew to the Clerk of the Pro- 
ceſs the Book of the Chancery, where the ſaid Charter is Recorded, and 
alſo their own Book, where the ſaid Decreet of Mails and Duties is 
Regiſtrate; And there being no Anſwers given in for Sir James Elphing- 


ſtou. 

/ The Loras held the ſaid Charter and Decreet as Pro- 

Alaſſie for Aidie. duced, unleſs the Purſuer would inſiſt on ſome ſpecial 
Reaſons of Reduction and Improbation. 


Roberton, Clerk. 


DECISION CXXXII. 
| C 28th Fuly 1715, J 
The Earl of Leven, 


AGAINST 


Major Arnot. 


THE Earl having raiſed a Proceſs againſt Major eArzot, for Payment 
of a 120 Lib. Ster/. contained in Two Holograph Miſhves, the 
Major proponed a Defence of Preſcription, in regard that no Pro- 
ceſs was raiſed upon them within 20 Years. And the Purſuer having 


eAnſwered, That the AQ 1669. having indeed introduced a Preſcription 


of ſuch Writs, not being Purſued on within 20 Years ; yet it alſo Eſtabli- 
ſhed an Exception in theſe Words, Except the Purſuer offer to prove by 
the Defender Oath, the verity of the ſaid Holograpi Bonds and Mi ſſive 
Letters, and Subſcriptions in Compt Books. And the Purſuer offered to 
prove in the Terms of the ſaid Exception, the Verity of the ſaid Miſſive 
Letters by the Defender's Oath. And here the Queſtion turning upon 
the Meaning of the ſaid Exception, and whether the Miſſives in Queſti- 
on be ſo far preſcrived, that Action cannot be thereupon ſuſtiined, un- 
leſs the Verity of the Debt, and that the ſame is Reſting, Owing, unpaid, 
be proven by the Defender's Oath? Or if it be ſufficient to be proven by 
his Oath, that the ſaid Miſſives are true Deeds, Holograph and Subſcrib- 
ed by the Party? OAT | Kr pa 2 

It was eAlledged for the Defender, imo. That Preſcription b its Na- 
ture periiits Obligationem, 10 ons unleſs the Purſuer could make it ap- 
A X 2 pear 
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pear by the Defender's Oath, that the Debt is Reſting, the Act ion muſt | 
Evaniſh; for ſeeing the Exception of Preſcription Preſuppoſes the verity fil 
ot the Deed, the meaning of the Exception muſt be, that it Preſcrives, to 
unleſs Reſting, Owing, be Proven, Sc. 246. By another Clauſe in that (1 
AQ, 'tis Provided, That Merchant Accompts, Miniſters Stipends, Mails 
and Duties, Oc. Preſcrive within five Years, unleſs Reſting, Owing, be te 
Proven by Oath: And by the Act 1579, Servants Fees, Merchant Ac- to 
compts, Oc. are declared Preſcribable in 3 Years under the ſame Excep- 01 
tion. So that the verity of the Debt, and not of the Deed, is to be un- 
derſtood in the Exception of the ſaids Acts. | . p1 
eAnſwered for the Purſuer, 1m. That omnis Preſcriptio non perimit O- 
bligationem, tor then after running of any Preſcription, there could be v 
no Proof by Writ or Oath of Party, ſeeing an extinct Obligation can af- ſu 
ford no AQtion : So that we mult Diſtinguiſh betwixt the long Preſcrip- h. 
tion of 40 Years, and ſhort ones, quibus modus tantum probandi perimitur. re 
240. Before the Act 1669, ſuch Writs were Probative untill the long Pre- pi 
ſcription, and mult ſtill Subſiſt, except in ſo far as Limited by that Act. in 
3tio. Preſcription does not in all Cafes Acknowledge the verity of the te 
Obligation, ſince it may be opponed to a falſe as well as true Obligation. It 
ato. A Correctory Law muſt be Explained, according to the genuine m 
Meaning of the Words, which here mention only the Verity of the Writ, n 


not the Debt. And as to the other Clauſes in the Act, and the Act 1579. 
eAn(wered, That theſe other Inſtances widely differ from this, for they ic 
concern Debts not Conſtitute by Writ, which Law preſumes the Credi- n 
tor will not ly out of for any conſiderable Time; and therefore a Pre- v 
ſcription in ſuch Caſes, is juſtly Eſtabliſhed, after a certain Numberof t! 
Years, with this Exception, unleſs the Purſuer prove Reſting, Owing, by 
Writ or Oath, which is plainly Diſtinct from the preſent Caſe. 


a 


The Lords found it Relevant by the Defender”s Oath, to 
Actor Fleeming- Elide the Defence of Preſcription, that the Miſſives 
Alter Hay. are true and Holograph, aud Subſcribed by him. 


Mackenzie, Clerk, 


DECISION. CEXXIV.- 
SR L 3oth July 1715,  Þ | 
The Creditors of Thomas Calderwood, 


AGATINSTI 


Borthwick of Cruickſton, 


7 Calderwood a little before his Death, Diſpones to his Spouſe 
ſeveral Sums, which is Declared to be for the Security and better 
Payment of her Liferent Annuity, provided to her in her Contract of 
Marriage in the firſt Place; and for Payment of his juſt and lawful Debts 
in the next place. Borthwick of Cruickſton after Thomas his Deceaſe, 
Purſues the Relict upon the Paſſive Titles, and ſhe is preferred in In 
[ 
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firſt place by Vertue of her ſaid Diſpoſition, but declared Accomptable 
to Craickſion for the Reſidue of the Subject. After this Interlocutor 
(upon which nothing was Extratted-) the other Creditors Applyed, And 

eAlledg:d, imo. That Cruikſtoun and they were upon an equal Foot as 
to the Condition of their Debts, all of them being only perſonal Credi- 
tors to the Defunct. 240. There was as yet no legal Diligence founded 
on, on either Side. 


eAnſwered for Cruikſtoun, That he having raiſed the firſt Proceſs, is 
preferable to all the reſt. 


Replied for the Creditors, That the raiſing of the fir(t Proceſs, never 


was in any ſuch Competition, found to be a Ground of Preference; for 
ſuppoſing the Creditors Intereſts had not been produced till Crnik/tour 
had extracted a Decreet, and a multiply Poinding had brought all the 
reſt into the Field, even in that Caſe Craikſtonn could not have been 
preferred to the other Creditors, who werefnot obliged to have compeared 
in his Decreet : Much leſs therefore can he be preterred, when the Mat- 
ter ſtands yet only on the Footing of an Interlocutor. 246. Since the Re- 
lict's Diſpoſition is in General, in Favours of the Defunct's Creditors, they 
muſt therefore be all preferred par: paſſu, and the Relict decerned to de- 
nude in Favours of them all pro rata, and effeiring to their reſpeQtive Debts. 
Duplied for Cruikſtoun, That he having purſued the Relict to denude 

in his Favours, and having obtained Interlocutor, ordaining her to de- 
nude, the ſame ought to be conſidered as a Step of Diligence on his Side, 
which ought to afford him Preference; and that he was in fari caſu as if 
the Relict had been confirmed Executrix to her, Husband, and that he 
had firſt cited her as Executrix after Six Moneths from the Defunct's 
Deceaſe; whereupon he would have been preferable to the other Credi- 
tors, who had been more Remiſs in their Diligence. ” BE 
Triplied for the Creditors, 1990. That Cruikſtoun's Action was not 2 
Proceſs againſt the Relict to denude, but a common Action on the paſſive 
Titles againſt her, as repreſenting her Husband ; for tho? ſhe was or- 
dained to denude in his favours, yet that was not in Conſequence of any 
Concluſion in his Summons, he having ſimply Purſued her for Payment 
of his Debt: So that the Order to denude, was not the Effect of any Di- 
ligence at his Inſtance. 240. By the Diſpoſition all the Creditors have a 
jus quæſtum to the Subject, and the Relict burdened with the Payment 
of their Debts, as far as the Effects would go, with a bare Preference to 
her ſelf for her Liferent ; Therefore no Creditor can obtain any ſpecial 
Advantage to the Prejudice of the reſt. And as to the Ordinance to de- 
nude in Cruik/lour?s Favours, That Interlocutor mult neceſſarly be under- 
ſtood ſo, as the Relict ſhould denude in his Favours, in Proportion to his 
Debt. 3tio. Where the eſtabliſned Forms of Diligence, known in Law, 
are neglected, Law makes no Diſtinction, but brings in all Creditors 
Pari paſſu. Now an Action of Conſtitution againſt a Repreſentative, is 
no Step of Diligence, it only tending to conſtitute the Debt. but produ- 
ces no Jas in Re. ꝗto. Crui kſtouss Caſe differs from a Creditor Purſuing 
an Executer within Six Months; for that is introduced by ſpecial Sta- 
tute in the Caſe where there is a Confirmation, and cannot be extended 
beyond the Caſe ſpecially conta ined in the Statute. And it's Abſurd to 
ſay, that becauſe e Was the firſt mover of an Action againſt the Relict 
for conſtituting Ws Debt, he ought to be preferred to the other Creditors, 
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ſeeing her Right is founded upon a voluntar Conveyance of the DefunQ ; 

and not upon a Confirmation. | 
| The Lords found Cruickſtoun preferable for his Expences, 
4 Hay * tho * as the Ordinary ſhould modify the ſame, to be paid ont 
POO ee of the firſt and readieſt of the Subject, and found the 
whole Creditors come in pari paſſu. Gibſon, Clerk; 
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DL 3oth Fuly 1715. J 
John Douglaſs, 


AGAINST 
Cochran of Ochiltrie. 


N this Action, (wherein a Deciſion is already marked the 13th in- 
| ſtant) a new Defence being this Day proponed, vis. That the Pur- 
ſuer had not yet proven Ochiltrie's accepting a Diſpoſition, after con- 
tracting of the Debt; the Purſuer demanded, That Ochi/trie ſhould be 
obliged to deny or affirm the ſame in the Terms of the Act of Sederunt. 
eAn/wered for the Defender, That the Act of Sederunt muſt be fo in- 
terpreted, that Parties who are abſent, (as Ochiltrie is) muſt not inſtantly 
be concluded either in Denial or Acknowledgment ; but the Procurators 


muſt have a due Time to acquaint their Clients for a Warrant, either to 


acknowledge or deny the Fact. 3 | 1 
0, Col. Marten. Ihe Lords nevertheleſs beld the Defender as Confeſt, on 
die. Alter Boſwel, the receiving a Diſpoſition after contracting the Debt. 
Gibſon, Cler ks 


DECISION CXXXVL 


Eodem Die. 


Andrew M*Ready, 
AGAINST 


Matthew Crawfurd. 


few M Read) having a Bill upon Matthew Crawfurd, payable up- 
on Sight; but neglecting to Proteſt the ſame within the 6 Months, 
he thereatter Proteſts and Regiſtrates : Which being Suſpended, ir was 
alledged tor the Suſpender at Diſcuſſing, That the Proteſt and Regiſtra- 
tion being unwarrantable, as being without the 6 Months, the Letters 
behoved to be a; Aj Suſpended ; reſerving Action Via ordinaria for 
Payment as accords, 

be the Ground of a Charge nor a Libel. | 
 eAnſwered for the Charger, That he was willing to turn the Charge 
into a Libel, which cannot be refuſed : For tho? the Charge be unwar- 
rantable, yet the Ground of Action remains; and as ſoon as it is turned 
into a Libel, the Parties are in an ordinary Action, & fruftra fit per 
Plura, Oc. And this has been always admitted, tho? a Decreet were 
never ſo abſurd, and proceeded even without Citation of the Party, Ce. 
which is {till allowed ad abbreviandas lites Be, oh 
Hodel for they Ie Lords turned the Decreet charged on to a Libel, ana 
Charger. Alte. i found ao Neceſſity of. a ACTW4 i 4, 1 ep | 
7 * \Gibſon, Clerk. 
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The Purſuers and Defenders Names. 


A. 


| Pag. 
LL AN. contra Earl of Tauder- 
dale | 50 


Allan contra Hamilton 158 
Anderſon contra Wiſhart 167 
Anderſon contra. Corbet 111 
Auchrnleck contra Millar 81 
Auchinvole (Lady) contra her Step daughter 141 
B. 
Alcleugh Dutcheſs) ontra Davidſon 72 
Baillie contra Baillie a x 2L 
Blackbarony contra Lord Pitmedden 77 
Blair contra Hamilton 2": 5 
Bortbwick contra Crawfurd 68 
Bowls contra Johnſton © 102 
Brodie contra Campbell 67 
idem contra Eundem «7 -- 
Brown contra Viſcounteſs of Kenmure 55 
Brown contra Pyle | 5-95 tro. I x 
Bruce contra Raſhibill +. — . „ 
Burgh contra Forbes ls 148 
C. 
Alder wood ( his Creditors) contra Bort h- 
wick | 176 
Carmichael contra Lockhart | 4 
Chiſholm contra Fenton 115 
Clark (Sir John) contra Preſton 106 
Inter eoſdem | 108 
Coupar contra Sheriff of Perth 43 
Crawfurd contra Crawfurd : 32 
Cuningham contra — 14 143 
Caningham contra Millar 140 
D. 
Alas contra Dallas 168 
Douglaſs contra Cochran 144 
Douglaſs vontra Erskine N 
7 l 


Dounig'comra Graham 


F 


Drummond contra Sinclair 31 

Duncanſon contra Duncanſon 136 

Dundaſs contra Murrays 22 

Inter eoſdem 48 
E. 

E and Craigie contra Robertſon 34 

Ers kine (Colonel) contra Sir George Ha- 

milton 44 
F. 

Arqubar contra Hunter: 113 


Ferguſon contra T. Aberbrot hoc 
Forbes (Sir Robert) contra Watſon 2 
Forbes, Oc. contra Forbes | | 
Forret contra Carſtairs 
Fullarton, Cc. contra Earl of Kilmarnock 1 
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Ellie contra Creditors of Mani must 104 
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Gordon contra Campbell 40 
Gordon contra Clark 123 
Gordon contra Elliot 159 
Gordon contra Gordon 77 and 75 
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Grant contra Donaldſon 79 
Greenhill, Cc. contra Stuart 7 
Inter eoſdem 24 
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, H, 
Alden contra Key 0 
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Hamilton contra Boſwel | 
Hay contra Inglu 
Henderſon contra T. Jedburgb 67 


Heriot's Hoſpital contra Hepburn 125 
Inter eoſdem 173, 
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Hillow contra Maxwel 

Home contra Trotter and Home 

Home contra Earl of Home 

Hope contra Cuthbertſon 

Hope contra Foulis 

Houston contra Sir Jobn Schaw | 
Hunter (his Creditors) contra Douglaſs 


I. 


Ackſon contra Monroes 
1 Inter eoſdem 

Jaffray contra Scot | 

Inglis contra Harvie 
innes contra Chalmers 
Johnſton contra Murray 
Irvine, Cc. contra Charters 


K. 


E R contra Keys 
Ker contra Brown 


L. 


Eſiy contra Robertſon 
* (Earl) contra Arnot 
Lindoris (Lord) contra Sir James Stuart 
Lyon contra Gardine 


M, 


Ackay contra Campbell _ 

Mackay contra Colonel Stuart 
Mackdonald contra Mackdonald 
Mackdouall contra Rutherford 
Mackready contra Crawfurd | 
Margiſtrates of Aberdeen contra Speedyman 
Main contra Maxwel 
Inter eoſdem 
Marjoribanks contra Nisbet * 
Meinxies (his Creditors) contra Meixxies 
Inter eoſdem 
Mercer Supplicant 


Mila contra Lady Galraw 


Muirhead contra Lord Coluil 
Murray contra Brownhill 
Inter eoſdem 


Murray contra Grierſon 


N. 


Icolſon contra Sir James Sharp 
Inter eoſdem 
Nis bet contra Watſon 


O. 
Gi contra Lefl | | 556 
Orbiſton (his Creditors ) contra Hamii. 
ton 47 
P. 
Eebles (Magiſtrates) contra Murray 41 
Pitcairn contra Deans 95 
Preſton contra Erskine tos 
Primroſe (Viſcount) contra Earl of Raſeberry 93 
R. 
Oyſton (Lord) contra Haliburton 82 
Roſehill's Creditors contra Creditors of 
Thomſon 13 
Rutherford contra Scot | 74 
8. 
Chaw contra Scham 149 
Seton contra Sir Alexander Scton 54 
Shearers contra Fleming 11 
Shearers contra Ker 118 


Sinclair (Sir Archibald) contra Marquis of An- 
nandale - 

Sinclair contra. Sinclair 

Smiths contra Earl of Winton 

Inter eoſdem | 

Inter eoſdem 

Inter eoſdem 

Inter eoſdem 

Spark contra Barclay 

Sprui contra Duke of Douglaſs . 

Spence contra Sir Adam Whitford 

Stevenſon contra Fifes 

Inter eoſdem 

Strachan contra Dumber 

Smſon contra Hallyday 


5 i Weidie contra Din | 109 
. W. 

Ardlaw contra Sir George Marel | 45 

Y Y Warrander, Cc. contra Alexander, Cc. 92 

Watſon contra Ihomſon 7 90 
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T he foregoing Deciſions. 


A. 


BI URATION OATH.] 
A Perſon having bought the Clerk- 
ſhip of a Regality Court, *twas 
found, That the Baillie his refuſing 
thereafter to take the Oath of Abju- 
ration, whereby the Court became 
yacant, did not bind him to refound any Part of 
the Price. 23d June 1715, Muirhead againſt 
Lord Colvil. | 
ACT OF SEDER UNT.] The Pro- 
curators of a Party abſent, not allowed any Time 
to procure from their Conſtituent, a Warrant to 
acknowledge or deny a Fact, in the Terms of 
the d of Sederunt; but obliged to one or other 
of the Two inſtanter. 3oth July 1715, Fohn 
Douglaſs againſt Cochran of-Ochiltry, 
ADJUDICATION.] A Man, with 
Conſent of his Wife, who was Infeft in a Life- 
rent, granting a Heritable Bond on his Lands ; 
found, That after his Death there could be no 
Mails and Duties upon the Adjudication, founded 
on the perſonal Obligement in the Bond granted 
by the Wife ſtante Matrimonio: But found, That 
the Heritable Bond was a good Title for poind- 
ing the Ground for bygone Rents,and in Time co- 
ming.14th June 171 j Shearers againſt Janet Ker. 


ALIMENT.] A Lady and her ſecond 
Husband having aiſigned to a third Party in 
Truft, her gies = anal as an Aliment for 
her, during her Wsband's Abſence, which ne- 
vertheleſs he afterwards revocked, as being a 
Donatio inter Virum & Uxorem; 'twas found, 
That ſhe had Right to all Annuities due preceed- 
ing the Revocation, and till it was founded on, 
theſe Sums being appropriate, as ſaid is; and the 


' Revocation found not to exclude the Lady, in ſo 
far as concerned a ſuitable Aliment, ſince it was 


made uſe of, and in Time coming, during their 
ſeparate Abode. gth February 1715, Gordon 
againſt Gordon, Vide, Truſt A Sum be- 
ing appropriate by the Privy -· Council for a Wite's 
Aliment, her Husband having deſerted her, and 
thereafter returning, yet it was found, That the 
Sum was not affectable by the Husband's Credi- 


tors. 16th December 1715, Spruzl againſt The 
Duke of Douglaſs. A Major, even with- 
out Paction, found liable to pay for his Aliment, 
to a Perſon who uſuallly Alimented for Money, 
7 June 1715, Forret againſt the Repreſentatives 
of Carſtairs. A Liferentrix found bound to 
Aliment the Fiar, tho”. there by the Liferent (be- 
ing ſmall) was exhauſted. 12th Feuly 1715, Cu- 
ningham againſt Dame Margaret Ramſay, - 
An Heir granting Bonds of Proviſion to his 
younger Bretheren, found obliged to Aliment 
them in the Interim. 23d July 1715, Children 
of Knapernie againſt Their eldeſt Brother, 

ASSIGNATION.] Being granted for 
Security and Relief, the Aſſigney (at the Inſtance 
of another Creditor of the Cedent) was decerned 
to Exhibit ſuch Inſtructions of the Particnlars 
aſhgned, as came to his Hands, or hold Compt 
therefore. 17th June 1715, Nicolſon againſt 
Sir James Sharp, 


B. 


ACK BON D.] A Truſtee in a Diſpo- 
B ſition to Lands (in order to ſell them) having 
iven Backbond to hold Compt to the Diſponer 
fer the Price; in a Competition betwixt the 
Truſtee's Creditors, and thoſe of the Diſponer, 
the Latter were preferred, tho* the Diſponer was 
never Infeft. 14th Fuly 1715, Burgh of Fig- 
month againſt Forbes of Ballogie. 
BANKRUPT.] In a Competition be- 
twixt two Creditors ot a Perſon Inſolvent, found, 
That Inſolvency of the common Debitor, with 
Horning and Denunciation againſt him, was not 
relevant per ſe to give the Uſer of the Diligence 
the Benefit of the laſt Clauſe of the Act 1621, 
without Participation of the Fraud, by the Cre- 
ditors receiving Payment from the common De- 
bitor. th June 1715, Tweidie againſt Dim 
BATTERY.] Beating a Burgeſs during 
a Proceſs againſt the Town, found not ſufficient 
to infer the Penalty of the Act of Parliament, a- 
nent Battery during the Dependance of a Proceſs. 
19th-Fanuary 1715, Town of Peebles againſt crin- 
giltie Younger, 
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BILL OF EXCHANGE. ] Found 
duly Negotiated by a Merchant, tho' ic was only 
Proteſted the 4th Day after it fell due, and not 
profered back to the Drawer. 1ſt Fehruary 1715, 
Jobnſlon againſt Murray. — A Bill not being 
Proteſted againſt the Accepter, nor Diligence 
done thereon for Payment during 5 Years; it 
was found, That the Indorſer was only to be con- 
lidered as a common Aſſigney. 18th February 
1715, Murray againſt Grierſon. A Bill 
not being for Money, but a Salt Bill, and not 
Proteſted, nor Diligence done thereon for five 
Years and ſome Months, the Indorſee was found 
only to be conſidered as a common Aſſigney. 19th 
February 1715, William Douglaſs againſt Colonel 
Erskine. - A Bill preſumed to have been 
for Value received, from the Perſon to whom it 
was payable. 22d Fuly 1715, Ker againſt Brown. 

BLANK WRIT.] A Tranſlation to a 
Bond being taken by one ot a Company of Mer- 
chants Blank, and ſo found among his Papers 
atter his Deceaſe, was nevertheleſs found to have 
been purchaſed with the Money of them all. 
18th November 1714, Jrvine againſt Charte- 
718, An Aſſignation Blank in the Aſhg- 
ney's Name, being in a Perſon's Cuſtody, and he 
transferring the ſame, but letting it ſtill remain 
Blank, and having himſelf nevertheleſs uplifted 
the Sum aſſigned ; *twas found, That the Tran- 
ſlation did inſtrutt the Aſſignation to have be- 
longed to him, and therefore to the Perſon in 
whoſe Favours he made the Tranſlation, and that 
he could not warrantably uplift the Money him- 
_ 16th June 1715, Lord Alexander Hay againſt 
nglis. : 

BONA FIDES.)] Payment preſumed to 
have been made Bona Fide, tho* made by a Vint- 
ner to a Wine Merchant, by Order of a Couper, 
who had bought the Wine, not from that 
Merchant, but from others. 14th January 1715, 
Ecclis and Craigie againſt Roberton. 

BONA FIDEI POSSE SSOR.] Found, 
That a Lady's Intromiſſions with the Rents of her 
deceaſt Husband's Lands, for Aliment and Edu- 
cation of the apparent Heir, were Bona Fide, till 
ſhe was interrupted by a Citation in an Acti- 
on of Mails and Duties againſt the Tenants, at 
the Inſtance of an Adjudger. igth July 1715, 
Miln againſt Lady Galraw. 

BOND OF CORROBORATHT 
ON. ] The Granter of ſuch a Bond found not 
to be in the Terms of the Act of Parliament 
1695, anent the Seven Years Preſcription of Cau- 
2 gth February 1715, Rutherford againſt 
rot. : N 
BOND OF PRO VISION. ] Tho' 
it bear ( ſecluding Aſſignies ) when grarfted to a 
Daughter, yet ſhe was found not to be thereb 

recluded from aſſigning the ſame to her Huſ- 

and, in a Contract of Marriage. 17th Decem- 
ber 1714, Strachan againſt Dunbar. 
A common Dehitor being inſolvent the Time of 
his making a Bond of Proviſion to his Daughter, 
other Creditors were preferred before the ſaid 
Bond. 10th February 1715, Laird Blackbarony 

againſt Lord Pitmedden. | 
BURGAGE LANDS.] Vide Cour- 


tely, 
B Y-LAWS.]} Vide Deacon. Conveener. 


C. 


AUTIONER. ] A Party being Cay. 

tioner for another, and having wrote to 
the Creditor a Letter after the Term of Pay. 
ment, craving Delay, and promiling punctua! 
Payment at a Day; it was found, That the 7 
Years Preſcription by the Act 1695, doth in this 
Caſe run, not from the Date of the Bond, but 
from the Date of the Letter. 19th January 1715, 
Gordon againſt Sir Archibald Campbell.—. 
Found, That the Act 1695, anent the 7 Years 
Preſcription of Cautionry, ſtatutes only in the 
Caſe where Sums fall due, for which Diligence 
could be uſed within 7 Years. 4th February 1715, 
Borthwick againſt Crawfurd and Boid. A 
Cautioner having paid the Debt, in a Competi. 
tion betwixt him and the Donator to the prin. 
cipal Debitor's Baſtardy, the Penalty of the Bond 
was reſtricted to the Sum really paid out by the 
Cautioner to the Creditor. 22d February 1715, 
Bowlis againſt Sir John Johnſton, 

CAUTIONERS IN SUSPEN. 
SIONS.] Found not to fall under the Act 
1695, anent the 7 Years Preſcription. 4th Fe. 
bruary 1715, Hope againſt Foulis. 

CIRCUMYENTION.} A Perſon 
being weak in Judgment, but neither Furious nor 
Fatuous, granting general Diſpotitions, (tho? with 
ſeveral Reſervations in his own Favours) the 
Writs were reduced upon divers Fatts and Qua. 
lifications proven. 1ft February 1715, Grabam 
againſt Blair. 

CLAUSE IRRITANT.] A Clauſe 
Irritant in a Contract, not being Penal, and 
being incurred; *twas found, That it took Place 
even without Declarator. 14th December 1714, 
Dundaſs againſt Murrays; and 21ſt January 1715, 
Inter eoſdem. 

COMPENSATION.] A Reli& heing 
Executrix to her Husband, and Tutrix-Wfta- 
mentar to her Son, after Marriage to a ſecond 
Husband, charging the Fattor for bygone Annu- 
ities due by Decreets, altho* by Receipts produ- 
ced ſhe appeared to be Debitor, yet the Compen- 
ſation was repelled, as being an illiquid Sum, 
which cannot compenſe a Liquid. ↄth Febr. 1715, 
7 ordon againſt Gordon. Vide Aliment, Vid 

ruſt, | 

COMPETENT AND OMIT- 
TE D.] Several Reaſons ef a Suſpenſion re- 
pelled, as being Competent and Omitted, Y7de 
the Deciſion it ſelf. 19th Fuly 1715, Dame 
Barbary Jaffrey againſt Scot of Brotherton, 

COMPETITION,] A Perſon grantin 
Wadſet with Reverſion; only with Reſpe 
to the Sums then due, but all Sums that thereafter 
might be due, or whereto the Creditor or his 
Heirs might thereafter have Right ; *twas found 
nevertheleſs, That this Right was not preferable 
for Debts, which were not in the Creditors Per. 
ſon the Time that ſome other Creditors their In- 
feftments were made Publick. 19th January 


1715, M<Douall and Stevenſon againſt Sir John 
A Creditor having Ad judg- 


Rutherford, 
ed, and alſo having a Diſpoſition to ſeveral Debts, 
c. from the common Debitor; *twas found in a 
Competition with another Creditor, (the Ground 
of whoſe Debt was meerly Lucratiye) That he 
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behoved to Compt for ſuch of the Debts in the 
Diſpoſition, whereof the Inſtructions came to his 
or his Predeceſſor's Hands, to extinguiſh his Ad- 
judication- 17th February 1715, Nicolſon againſt 
Sir James Sharp. Creditors Arreſting in 
Tenants Hands, and purſuing Furthcoming a- 
gainſt them and the Maſters Chamberlain, who, 
notwithſtanding the Arreſtment, had uplifted 
the Sums, and a Factor conſtitute by the Lords 
at the Inſtance of other Creditors, infiſting not 
only for the current Rents, but for Bygones, to 
which alſo his Commiſion entitled him: The 
Arreſters · were preferred to the Lords Factor. 
22d February 1715, Gellie againſt Creditors of 
Moni msk. Vide Bankrupt, Vide Preference. 
COMP T-BOO R.] The Title of a ge- 
neral Aſſigney to a Compt- Book, tho? not Con- 
firmed, was ſuſtained, he Confirming before 
Extract. 13th July 1715, Douglaſs againſt 
Cochran. i 
COMPRISING. ] A Compriſing being 
reſtricted by Contract to a leſſer Sum, and there 
being a poſterior Contract alſo, whereby Part of 
the Lands are Wadſet, redeemable for the Sums 
iu the Compriſing, and Poſſeſſion conform, both 
Contracts being within the Legal; and a Perſon 
having purchaſed the Compriſing for the Sum in 


the Wadſet, and not for a Sum equivalent to the 


compriſed Lands; twas found, That the Com- 
priſing was ftill redeemable. 21ſt June 1715, 
Sir George Innes, Cc. againſt Chalmers. 
CONTEMPT, OF AUTHORI- 
T v. A Party was Fined for continuing to build 
a Milt after a Suſpenſion intimate; and the Go- 
ing of the Mill was ſtopped for a Time, till the 
principal Cauſe ſhould be diſcuſt. 26th January 
1 715, Eromp againſt Viſcounteſs of Kenmure. 
CON ACT OF MARRIAGE.] 
In a Competition betwixt the Daughter of a firir 
Marriage and the Relict of a Second, who both 
of them had Adjudged the Defunct's Lands; the 
Firſt for her Proviſion in her Mother's Contract 
of Marriage, and the Other for her own Liferent 
Proviſions in her Contract; and ſhe having alſo 
gotten ſome other Rights from her Husband ſtante 
Matrimonio, twas found, That theſe poſterior 
Deeds were imputable in Payment of what ſhe 
Adjudged for, unleſs the coul inſtru a ſe rate 
Onerous Cauſe. 2do. The firft Contract, tho 
Poft-nuptial, was found Irrevocable, and yet that 
the Husband being Fiar, might do rational Deeds. 
And atio. That the Literent Proviſion in the ſe- 
cond Contract was a rational Deed. 12th Novem- 
ber 1714, Blair againſt Hamilton, ea—r A 
Wife being Minor; and having in a Poſt-nuptial 
Contra& diſponed her Heritage to the Husband 
and herſelf in conjunct Fie and Liferent, and re. 
vocking after his Death, and diſponing the Subject 
to a 2d Husband: In Competition betwixt m 
and the firſt Husband's Creditors, twas found, 
That the firſt Husband was Fiar by Conception 
of the firſt Contract; but Minority and Leſion 
were ſuſtained, unleſs the firſt Husband's Cre- 
ditors would offer to prove, that he had a Stock 
the Time of the Contract, for ſecuring the Wife 
in a Lifetent, tho' afterwards his Means failed. 
Eodem Die, Greenhill and Others, againſt Stu- 
art.——— A Wife being provided in her Con- 
tract to the Half of the tree Gear at the Husband's 
Death, and be having diſponed to 3d Parties an 


TEX 


Heritable Bond, but with Liberty to alter; and 
thereafter having alſo innovate the Debt, and ta- 
ken a perſonal Bond for the Sum, which allo he 


Indorſed (like a Bill of Exchange) to the ſaid 3d 


Party; *twas found, That the new Bond being 
Moveable, and granted to the Detunct in his own 


Lifetime, and not habily tranſmitted to the ſaid 


3d Party for an Onerous Cauſe, fell under the 
Diviſion, conform to the Clauſe in the Contract 
of Marriage; and that the Relict had Right to 
the Half of the Sums contained in the ſaid Bond, 
11th June 1715, Farquhar againſt Hunters, 

CONTRAVENTION OF wag. 
RANDICE.] A Party being bound in Wa- 
randice againſt an Infeftment of a Perſon Nou. 
nat im; and it not appearing thereafter, that ever 
ſuch a Perſon or ſuch an Infeftment there was, 
but that there was one at another Party's Inftance, 
not purged, the Warrandice was found not to he 
= 2d February 1715, Ogilvy againſt 
Leſly. 

CORROBORATION.] A Bond of 
Corroboration being granted, and' delivered by 
a 3d Party to a Creditor, and he ſome Days 
thereafter returning it, as not being pleaſed 
therewich, it was found, That the Creditor might 
make uſe of this Bond, or repudiate the ſame at 
his Pleaſure. * 2d February 1715, Grant againſt 
Donaldſon, 

COURTESY.) Not found due in Bur- 
Sage Lands. 16th June 1715, Gordon againſt 

ark, 

CREDITORS.] A Father having gran- 
ted a general Diſpoſition to his only S6n, and 
thereafter paying a Debt as Cautioner for another 
Perſon, and taking Aſſignation thereto in his own 
Name, and thereon adjudging the principal De- 
bitor's Eftate z in a Competition betwixt the 
Creditors of the Father and thoſe of the Son, for 
this Subject ; it was found relevant to prefer the 
Son's Creditors, that the Debt was paid out of 
his Eftate. 12th November 1714, Creditors of 
Orbiſton Eldet and Younger Competing, 


CURATOR.] Found, That 3 


ſtanding the Act 1696, anent 10 Vears Preſcrip- 


tion of Tutor or Curators Accom tsxyeta Curator, 


tho' long after Majority, and after the 10 Years 
were elapſed, cannot purſue for a Debt formerly 
due by the Minor, ante redditas Rationes ; from 
the Preſumption, That Intus habet. gth mber 
1714, Baillie againſt The Laird of Lam ton. 
D. 
EACON-CONVEENER.} 
Found, That the Conveener and the other 
Deacons in a Burgh, have no Power to Hold or 
Fence Courts; but yet that they have Right to 
make By-Laws for regulating their own Coryo- 
rations. 17th June 1715, Magiſtrates of Aber- 
deen againſt The Deacon-Conveener and Others. 
DEAN OF GILD.} In a Competition 


betwixt real prior Creditors of the Defun&t, and 
a 2d Husband of the Relict Liferentrix of Houſes, 
who was in Poſſeſſion, and had alſo Adjudged for 
Expences of Reparations, allow'd him by the 
Dean of Gild's Decreet; it was found, That his 
Intromiſſions were imputable in the firſt Place 
in Satisfaction of the ſaid Decreęt, and Adjudica- 
tion following thereupon. 19th November 1714, 
Shearers againſt Fleming. _ 
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BILL OF EXCHANGE. ] Found 
duly Negotiated by a Merchant, tho' ic was only 
Proteſted the 4th Day after it fell due, and not 
profered back to the Drawer. 1ſt Fehruary 1715, 
Johnſton againſt Murray. A Bill not being 
Proteſted againit the Accepter, nor Diligence 
done thereon for Payment during 5 Years; it 
was found, That the Indorſer was only to be con- 
lidered as a common Aſſigney. 18th February 
1715, Marray againſt Grierſon. A Bill 
not being for Money, but a Salt Bill, and not 
Proteſted, nor Diligence done thereon for five 
Years and ſome Months, the Indorſee was found 
only to be conſidered as a common Aſſigney. 19th 
February 1715, William Douglaſs againſt Colonel 
Erskine. A Bill preſumed to have been 
for Value received, from the Perſon to whom it 
was payable. 22d July 1715, Ker againſt Brown, 

BLANK WRIT.] A Tranſlation toa 
Bond being taken by one ot a Company of Mer- 
chants Blank, and ſo found among his Papers 
atter his Deceaſe, was nevertheleſs found to have 
been purchaſed with the Money ot them all. 
1Sth November 1714, vine againſt Charte- 
71S, An Aſſignation Blank in the Aſſig- 
ney's Name, being in a Perſon's Cuſtody, and he 
transferring the ſame, but letting it ſtill remain 
Blank, and having himſelf nevertheleſs uplifted 
the Sum aſſigned 3 *twas found, That the Tran- 
flation did inſtrutt the Aſſignation to have be- 
longed to him, and therefore to the Perſon in 
whoſe Favours he made the Tranſlation, and that 
he could not warrantably uplift the Money him- 
51 16th June 1715, Lord Alexander Hay againſt 

nglis. ; 

BONA FIDES.) Payment preſumed to 
have been made Bona Fide, tho* made by a Vint- 
ner to a Wine Merchant, by Order of a Couper, 
who had bought the Wine, not from that 
Merchant, but from others. 14th January 1715, 
Ecclis and Craigie againſt Roberton. 

BONA FIDEI POSSE SSOR.) Found, 
That a Lady's Intromiſſions with the Rents of her 
deceaſt Husband's Lands, for Aliment and Edu- 
cation of the apparent Heir, were Bona Fide, till 
ſhe was interrupted by a Citation in an Acti- 
on of Mails and Duties againſt the Tenants, at 
the Inſtance of an Adjudger. igth July 1715, 
Ailn againſt Lady Galraw. 

BOND OF CORROBORAT I- 
ON. ] The Granter of ſuch a Bond found not 
to be in the Terms of the Act of Parliament 
1695, anent the Seven Years Preſcription of Cau- 
7 28 gth February 1715, Rutherford againft 

vt, x 

BOND OF PROVISION.}] Tho 
it bear ( ſecluding Aſſignies ) when grarfted to a 
Daughter, yet ſhe was found not to be thereby 

recluded from aſſigning the ſame to her Huſ- 

nd, in a Contract of Marriage. 17th Decem- 
ber 1714, Strachan againſt Dunbar. 
A common Debitor being inſolvent the Time of 
his making a Bond of Proviſion to his Daughter, 
other Creditors were preferred before the ſaid 
Bond. 10th February 1715, Laird Blackbarony 
againſt Lord Pit medden. 

BURGAGE LANDS.] ide Cour- 


tely, | 
BY-LAWS.]} Vide Deacon-Conyeener, 


of whoſe Debt was meerly Lucratiye) Th he 


C. 


AUTIONER.] A Party being Cay. 

tioner for another, and having wrote to 
the Creditor a Letter after the Term of Pay. 
ment, craving Delay, and promiling punttua] 
Payment at a Day; it was found, That the 7 
Years Preſcription by the Act 1695, doth in this 
Caſe run, not from the Date of the Bond, but 
from the Date of the Letter. 19th January 1715, 
Gordon againſt Sir Archibald Campbel..⁊æx 
Found, That the Act 1695, anent the 7 Years 
Preſcription of Cautionry, ſtatutes only in the 
Caſe where Sums fall due, for which Diligence 
could be uſed within 7 Years. 4th February 1715, 
Borthwick againſt Crawfurd and Bord, A 
Cautioner having paid the Debt, in a Competi. 
tion betwixt him and the Donator to the prin- 
cipal Debitor's Baſtardy, the Penalty of the Bond 
was reſtricted to the Sum really paid out by the 
Cautioner to the Creditor. 22d February 1716, 
Bowlis againſt Sir John Johnſton. 

CAUTIONERS IN SUSPEN. 
SIONS.] Found not to fall under the Act 
1695, anent the 7 Years Preſcription. 4th Fe. 
bruary 1715, Hope againſt Foulis. 

CIRCUMYENTION.} A Perſon 
being weak in Judgment, but neither Furious nor 
Fatuous, granting general Diſpotitions, (tho? with 
ſeveral Reſervations in his own Favours) the 
Writs were reduced upon divers Facts and Qua- 
lifications proven. iſt February 1715; Grabam 
againſt Blair. | 

CLAUSE IRRITANT.] A Clauſe 
Irritant in a Contract, not being Penal, and 
being incurred; *twas found, That it took Place 
even without Declarator. 14th December 1714, 
Dundaſs againſt Murrays; and 21ſt January 1715, 
Inter eoſdem. 

COMPENSATION.] A — 
Executrix to her Husband, and Tutrix-Wfta- 
mentar to her Son, after Marriage to a ſecond 
Husband, charging the Fattor for bygone Annu- 
ities due by Decreets, altho* by Receipts produ- 
ced fhe appeared to be Debitor, yet the Compen- 
ſation was repelled, as being an illiquid Sum, 
which cannot compenſe a Liquid. gth Febr. 1715, 
date againſt Gordon. Vide Aliment, Vid 

ruſt. 8 | | 

COMPETENT AND OMIT- 


IT E D.] Several Reaſons ef a Suſpenſion re- 


pelled, as being Competent and Omitted, Y7de 

the Deciſion it ſelf. 19th Fuly 1715, Dame 

Barbary Jaffrey againſt Scot of Brotberton. 
COMPETITIO e with Reſet 


TY WW 


Wadſet with Reverſion; nly with Reſpe& 
to the Sums then due, but all Sums that thereafter 
might be due, or whereto the Creditor or his 
Heirs might thereafter have Right ; *twas found 
nevertheleſs, That this Right was not preferable 
for Debts, which were not in the Creditors Per. 
ſon the Time that ſome other Creditors their In- 
feftments were made Publick. 19th Januar 
1715, M<Douall and Stevenſon againſt Sir John 
Ruit ber ford. A Creditor having Ad judg- 
ed, and alſo having a Diſpoſition to ſeveral Debts, 
tc. from the common Debitor; *twas found in a 
Competition with another Creditor, (the Ground 


hoved 
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behoved to Compt for ſuch of the Debts in the 
Diſpoſition, whereof the Inſtructions came to his 
or his Predeceſſor's Hands, to extinguiſh his Ad- 
judication- 17th February 1715, Nicolſon againſt 
Sir James Sharp. Creditors Arreſting in 
Tenants Hands, and purſuing Furthcoming a- 
gainſt them and the Maſters Chamberlain, who, 
notwithſtanding the Arreſtment, had uplifted 
the Sums, and a Factor conſtitute by the Lords 
at the Inftance of other Creditors, infiſting not 
only for the current Rents, but for Bygones, to 
which allo his Commiſhon entitled him: The 
Arreſters · were preferred to the Lords Factor. 
22d February 1715, Gellie againſt Creditors of 
Moni musk. Vids Bankrupt, Vide Preference. 
COMPT-BOO R.] The Title of a ge- 
neral Aſſigney to a Compt-Book, tho' not Con- 
firmed, was ſuſtained, he Confirming before 
Extract. 13th July 1715, Douglaſs againſt 
Cochran. 
COMPRISING.] A Compriſing being 
reſtricted by Contract to a leſſer Sum, and there 
being a poſterior Contract allo, whereby Part of 
the Lands are Wadſet, redeemable for the Sums 
iu the Compriſing, and Poſſeſſion conform, both 
Contracts being within the Legal; and a Perſon 
having purchaſed the Compriſing for the Sum in 
the Wadſet, and not for a Sum equivalent to the 
compriſed Lands; twas found, That the Com- 
priſing was ſtill redeemable. 21ſt June 1715, 
Sir George Innes, Cc. againſt Chalmers. 
CONTEMPT, OF AUTHORI- 
T v. A Party was Fined for continuing to build 
a vil after a Suſpenſion intimate; and the Go- 
ing of the Mill was ſtopped for a Time, till the 
principal Cauſe ſhould be diſcuſt. 26th January 
1 715, Eromp againſt Viſcounteſs of Kenmure, 
CON ACT OF MARRIAGE.] 
In a Competition betwixt the Daughter of a fir it 
Marriage and the Relict of a Second, who both 
of them had Adjudged the Defunct's Lands; the 
Firſt for her Proviftion in her Mother's Contract 
of Marriage, and the Other for her own Literent 
Proviſions in her Contract; and ſhe having alſo 
gotten ſome other Rights from her Husband ſtante 
Matrimonio, twas found, That theſe poſterior 
Deeds were imputable in Payment of what ſhe 
Adjudged for, unleſs ſhe could inſtruct a ſeparate 
Onerous Cauſe. 2do. The firft Contract, tho? 
Poft-nuptial, was found Irre vocable, and et that 
the Husband being Fiar, might do rational Deeds. 
And 3tio. That the Liferent Proviſion in the ſe- 
cond Contract was a rational Deed. 12th Novem- 
ber 1714, Blair againſt Hamilton, A 
Wife being Minor; and having in a Poſt-nuptial 
Contract diſponed her Heritage to the Husband 
and herſelf in conjunct Fie and Liferent, and re- 
vocking after his Death, and diſponing 1 
to a 2d Husband: In Competition betwixt him 
and the firſt Husband's Creditors, *twas found, 
That the firſt Husband was Fiar by Conception 
of the firſt Contract; but Minority and Leſion 
were ſuſtained, unleſs the firſt Husband's Cre- 
ditors would offer to prove, that he had a Stock 
the Time of the Contract, for ſecuring the Wife 
in a Lifetent, tho“ afterwards his Means failed. 
Eodem Die, Greenhill and Others, againſt Stu- 
art.——— A Wife being provided in her Con- 
tract to the Half of the tree Gear at the Husband's 
Death, and he having diſponed to 3d Parties an 


Heritable Bond, but with Liberty to alter; and 
thereafter having alſo innovate the Debt, and ta- 
kena perſonal Bond for the Sum, which allo he 
Indorſed (like a Bill of Exchange) to the ſaid 3d 
Party; *twas found, That the new Bond being 
Moveable, and granted to the Detun in his own 
Lifetime, and not habily tranſmitted to the ſaid 
3d Party for an Onerous Cauſe, fell under the 
Diviſion, conform to the Clauſe in the Contract 
of Marriage; and that the Relict had Right to 
the Half of the Sums contained in the ſaid Bond, 
11th June 1715, Farquhar againſt Hunters, 

CONTRAVENTION OF WAR. 
RANDICE.] A Party being bound in Wa- 
randice againſt an Infeftment of a Perſon Nom. 
nat im; and it not appearing thereafter, that ever 
ſuch a Perſon or-ſuch an Infeftment there was 
but that there was one at another Party's Inſtance, 
not purged, the Warrandice was found not to be 
D 2d February 1715, Ogilvy againſt 
Leſly. 

CORROBORATION.] A Bond of 
Corroboration being granted, and delivered h 
a 3d Party to a Creditor, and he ſome Days 
thereafter returning it, as not being pleaſed 
therewich, it was found, That the Creditor might 
make uſe of this Bond, or repudiate the ſame at 
his Pleaſure, © zd February 1715, Grant againſt 
Donaldſon, 

COURTESY.] Not found due in Bur- 
gage Lands. 16th June 1715, Gordon againſt 

ark. 

CREDIT ORS. ] A Father having gran- 
ted a general Diſpoſition to his only Son, and 
thereafter paying a Debt as Cautioner for another 
Perſon, and taking Aſſignation thereto in his own 
Name, and thereon adjudging the Principal De- 
bitor's Eftate z in a Competition betwixt the 
Creditors of the Father and thoſe of the Son, for 
this Subject; it was found relevant to prefer the 
Son's Creditors, that the Debt was paid out of 
his Eftate. 12th November 1714, Creditors of 
Orbifton Eldet and Younger mpeting, 

CURATOR.) Found, That notwith- 
ſtanding the Act 1696, anent 10 Years Preſcrip- 
tion of Tutor or Curators Accomptsyeta Curator, 
tho long after Majority, and after the 10 Years 
were elapſed, cannot purſue for a Debt formerly 
due by the Minor, ante redditas Rationes ; from 
the Preſumption, That Intus habet. gth mber 
1714, Baillie againſt The Laird of Lam ton. 


D, 
EACON-CONVEENER. 12 
Found, That the Conveener and the other 

Deacons in a Burgh, have no Power to Hold or 
Fence Courts; but yet that they have Right to 
make By-Laws for regulating their own Corpo- 
rations. 17th June 1715, Magiſtrates of Aber- 
deen put The Deacon-Conveener and Others. 

DEAN OF GILD.} In a Competition 


betwixt real joe Creditors of the Dofunct, and 
a 2d Husband of the Relict Liferentrix of Houſes, 
who was in Poſſeſſion, and had alſo Adjudged for 
Expences of Reparations, allow'd him by the 
Dean of Gild's Decreet; it was found, That his 
Intromiſhons were imputable in the firſt Place 
in Satisfaction of the ſaid Decreęt, and Adjudica- 
tion following thereupon. 19th November 1714, 
Shearers againſt Fleming. 
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DISC U S SING. ] A Creditor purſuing 
an Heir- male before the Heir of Line, the Lords 
ſuſtained the Condeſcendance on an Eſtate to 
which the Heir of Line might ſucceed; it having 
been objected, That the Benefit of Diſcuſſing 
only took Place, where the Heir- male could 
condeſcend on ſuch an Eſtate. 25th January 
1715, Alan againſt The Earl of Lauderdale. 

DI STRESS. ] A Purchaſer being allowed 
to retain Part of the Price, till an Infeftment 
were purged, is now, after running ot the long 
Preſcription, found liable to pay up the Ballance, 
upon his getting a Diſcharge with abſolute War- 
randice, and Caution to be relieved of that In- 
feftment; and the Cautionry to ſubſiſt for 10 
Years, (in caſe there ſhould he no Diſtreſs within 
that Time) from the Date of Payment. 22d Fe- 
bruary 1715, Marjoribanks againſt The Laird of 
Diriton. K 


N TRV. ] A Vaſſal being bound by his 
E Charter to double the Rent primo Anno 
Introitus; *twas found, That this Double was not 
over and above the ordinary Year's Rent, ſince 
that would be properly a Triple. 23d June 1715, 
Symſon againſt The Laird of Tilliboll. | 

EXECUTOR.) The Executor of a Life- 
renter preferred to the bygone Rents of the Life- 
rented Lands, tho' it did not yet appear that 
there were no Debts reſting by the Defunct; in 
which Caſe the Heir, (who compeared for his In- 
tereſt) would be liable in ſabſidium. 2 ⁊d July 1715, 
Home, Cc. againſt Trotter and Sir Robert Home. 

EX ECU TION. ] A Bond being granted 
by the Officers of a Regiment, and the ſame aſ- 
ſigned to another Man, the Execution of the 
Intimation thereof at the Mercat Croſs of Edin- 
burg h, Pier and Shore of Leith, was ſuſtained; 
notwithſtanding that, 120. The Bond referred 
to in the Intimation, is therein ſaid to be granted 
by the Officers of the Foot Guards; whereas 
they belonged to another Regiment. 240. Not- 
withſtanding the Bond carried the Colonel's 
Name as one of the Obligants, who nevertheleſs 
did not ſabſcribe. 3tzo. Tho' all the Officers 
were mentioned in the Execution of Intimation, 
as hound; whereas 7 only ſubſcribed the Bond, 
4to. Notwithſtanding the Sum, as mentioned in 
the Execution of Intimation, was greater than 
the Am in the Bond aſſigned. $5to. Notwith- 
ſtanding the Deſignation of the Sum was not in 
the Intimation, conform to each particular Offi- 
cer's Debt, as mentioned in the Bond aſſign- 
ed 
was fonnd Null, in regard it did not bear Pro- 
duction of the Aſſignation intimated. 1oth No- 
vember 1714, Sir Robert Forbes againſt Commiſ- 
ſioners of Equivalent, and Watſon. 

EXHIBITION. ] Found, That a Sub- 
ſtitute in a Taillie may inliſt againſt the Granter 
for Exhibition thereof; but reſerving all Defences 
againſt Regiſtration, or to any other Legal Effect, 
as accords. 25th Jan. 1715, Houſton Younger, 
againſt Sir John Schaw, 

EXHIBITION AD DELIBE. 
RANDUM.] In an Exhibition ad Deliberan- 
dum, found, That the Defender, tho* not in 
familia defuncti, ought to Exhibit all Writs in 
| his Hands, whether Infeſtment had followed 


yet the ſaid Execution of Intimation 


vn 


thereon, or not. 3oth June 1715, Spark againſt 
Barclay. 
EXPENCES OF PLE A.] A Per- 
ſon having accepted à Bill for a Quantity of Salt, 
and drawa Money Bill for the Value thereof, 
payable to a 3d Party, the Accepter of the Money 
Bill having alſo paid the ſame upon Diſtreſs, and 
charging for the Salt Bill; after diſcuſſing of a 
Suſpention, where the Letters were found orderly 
proceeded, it was found, (upon Application for 
Expences) That the Suſpender was liable for the 
Annualrent of the Money Bill accepted by the 
Charger, from the Time he paid the ſame; and 
that in Lieu both of Damages and Expences. ↄth 
December 1714, Leſly againſt Robertſon, 
One of many Creditors purſuing the common De- 
bitor's Relict, (as having got a Diſpoſition from 
her Husband en Truſt for Payment of his Debts) 
and recovering Sentence againſt her, but nothing 
thereon Extracted ; *twas found, That the other 
Creditors thereafter compearing, the ſaid firſt 
Creditor was preferable for his Expences, to be 
paid out of the firſt and readieſt of the Subject; 
but that the whole Creditors ſhould come in par; 


paſſu. 3oth July 1715, Creditors of Calderwood 
againſt Borthwick, 


F. 


F AC TOR. A Perſon being conſtitute, by 
one going Abroad, Factor to uplift Rents of 
Houſes for Payment of Creditors, which Factory 
was to continue only for 13 Years; and the 
Granter having allo before his Departure Taillied 
the ſaid Houſes, aud allowed a FaQtor Fee to the 
Factor: After many Years, (the Granter being 
dead) upon Application made by the Heirs of 
Entail, and their preſenting anothet Factor who 
was to ſerve Gratis, the preſent Factor's Salary 
was ſtopped, but he allow'd to continue his Poſ- 
ſeſſion, upon his finding Caution to Compt to all 
Parties having Intereſt, and to do Diligence; and 
in caſe of his Refuſal, a Factor ordained to be 
Nominate in common Form. 17th December 1714, 
Drummond and Lear mont againſt Sinclair, Vide 
16th June 1715, Hillow againſt Maxwel. 
_FACTOR FEE.] Found, That a Cham- 
berlain's Salary or Fee due for his Service pre- 
ceeding the laſt 3 Years before Citation in a Pro- 
ceſs for recovering them, do Preſcrive quoad modum 
probandi, otherwiſe than by Writ, or Oath of 
Party. zd December 1714, Baillie Smith's Relict 
and Children againſt The Earl of Winton,—— 
A Salary allow'd to a Party for aſſiſting a Perſon 
of Quality's Brother in managing the Eftate du- 
ring his Lordſhip's Abſence out of the Country, 
tho* the ſaid Under-manager had no Commiſſion; 
but no Salary wasallow'd him for his Management 
after that 2d Brother's Deceaſe, even for his Ser- 
vice after the Maſter's Return, having never in 
all that Time got a Commiſſiou. 8th February 
1715, Inter eoſdem. | 
FRAUD.] Found, That a Man's being 
induced by Fraud to ſell Wares to one who was 
Bankrupt, was relevant to reduce the Sale. 18th 
January 1715, Main againſt Maxwel. — 


Item, That the Buyer having granted a general 
Diſpoſition to his Creditors prior to the Sale, was 
a ſufficient Inſtruction of the Fraud. Eodem Die, 
Found, That when a 

Party 


Inter eoſdem. 
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Party fraudulently induces another to ſell to him, 
when he knew himſelf Lapſus; and when a Cre- 
ditor of the Bankrupt arreſts in a third Party's 
Hands, the Fraud is under ſtood to be in Rem, 
and not in Perſonam only of the Bankrupt; and 
that ſuch a Creditor is not in the Caſe of third 
Parties purchaſing on. Payment of a Price. 4th 
February 1715, Inter eoſdem. A Bankrupt, 
before his Inſolvency was known, having contract- 
ed a Jointure to his Son's Spouſe z upon Applica- 
tion of his Creditors after his Breaking, the Lords 
refuſed to reſttict the Jointure, and found her 
Proviſion onerous and ſuitable 3 her Tocher ha- 
ving been 8c Merks, and the Jointure 2000, 
reftriated alſo ro 100 Lib. Sterling in caſe of Cil- 
dren of the Marriage, 17th February 1715, Cre- 
ditors of Mr. John Menzies againſt Doctor Menzies 
and his Lady. 


H. 


TEREZELD.] Found, That there is 
no Herezeld duc by a Feuar, but only by 


tenants. 23d June 1715, Symſon againſt Ha- 


liday. 

HOLOGRAPH WHRIT.}] A holo- 
graph Writ having run the Courſe of the 20 Years 
Preſcription, *twas found, That when purſued 
upon thereafter, not the Verity of the Debt, but 
only of the Deed, and the Truth of the Subſcrip- 
tion, was probable by the Defender's Oath. 28th 
July, 1715, Earl of Levin againſt Arnot. 

HOMOLOGA TION.] A Nullity 
being proponed againſt a Bond, yet the Lords 
ſuſtaiĩed the Acts of Homologation by Payment 
of the Annualtents, and the Half of the principal 
Sum, and by raifing Suſpenſion for the reſt, and 
founding upon Reaſons for further Payment, to 
ſupport the Bond as a valid and probative Writ, 
17th February 1715, Sinclair againſt Sinclair. 


I, 


MPROBATION.] In an Improbation, 
Offer being made by one of the Parties called, 
to ſhow the Place in the Records where the Writs 
called for from him were inſert, and no Anſwers 
made for the other Side, the ſaids Writs were 


holden as produced, unleſs the Purſuer would 


inſiſt on ſpecial Reaſons of Reduction and Impro- 
bation. ' 28th July 1715, Sir Lawrence Mercer 
Supplicant. | 
IMPROVEMENTS. }] A Vafſal who had 
greatly improven his Fen Lands, being to pay his 
Entry, *twas found, That the preſent Rental (not 
that which was when the Purchaſe was made) 
was the Rule. 27th Jah) 1715, Gubzrnators of 
Heriot's Hoſpital againſt Hepburn of Bearford. 
INFERIOR JUDGE.}] Found un- 
watrantable in an Inferior Judge, to refuſe a Siſt 
of Advocation, tho* preſented only in the After- 
noon of the laſt Day of his Seſſion, the Judge 
and Clerk being officiating ; but the Siſts being 
expired before the Judge his ſubſcribing the Sen- 
tences, found futficient to free him from any other 
Penalty, than the Expences of the Complaint, 
Depure , fl | 
'INHIBITION:} Found Null, becauſe 
the Summons whereupon it was founded, was not 


21ſt January 1714, Coupdr againſt The Sheriff 


L 


execute the Time of raiſing the Inhibition. 22d 
November 1714, Creditors of Roſehill againft 
Creditors of Tbomſon.— Found Null, be- 
cauſe the Execution thereof at the Picr and >hore 
of Leith, did not bear 3 Oyeſſes, nor publick 
Reading thereof. 22d Februdry 1715, Sir John 
Clark againſt Preſton. 
Nullity ſuſtained, viz. That the Execution at the 
Mercat Croſs of Edinburgh, was not Marked and 
Signed by the Clerk, in the Terms of 119 Ad, 
Parl. 7. Ja. VI. Eodem Die, Inter eoſde m. 
INTIMATION.] Vide Exccution. 
INSTRUMENTI.,] A Party who was 
bound to deliver up a Writ, being required 


thereto under Form of Inſtrument ; but the No- 


tar and inſtrumentary Witneſſes being dead, it 
was found, That the Inſtrument (after a lang 
Tract of Years, but within Preſcription) was not 
probative of it (elf, unleſs it were Adminiculate 
by ſome Document, or other Probation. 24th 
Fune 1715, Glaſs againſt Stuart. 
INTROMISSION.] A Creditor 
found accountable for Intromiſſions from a certain 
Term, ad hunc effetum, only for extinguiſhing 
his Rights, bur not for Repetition of Superintro- 
miſſions. 21ſt January 1715, Colonel Erskine 
againſt Sir George Hamilton. 
INTRUSION.] An Action of Intru- 
ſion found to preſcrive as to the violent Profits, 


not beiug intente d within 3 Years, tho' a ſummar. 
Complaint was exhibit and inſiſted in before the 


Lords, againſt the Defender, ſhortly after the 
Fatt. 17th February 1715, Sir Archibald Sinclair 
againſt Marquis of Annandale. x 

JOINTURE.}], Found, That a Poſt- 
nuptial Bond of Provifion to a Wife, tho' lying 
by the Granter the Lite of his Deceaſe was not: 
revokable, except in ſo far as it exceeded a com- 
petent Proviſion. 18h February 1715, Lord and 
Lady Lindoris, againſt Sir James Stuart. i 

FUS MARITI.] Found, That a Father 


map qualify a Right to his Daughter granted du- 


ring her Marriage, to the Excluſion of the Jus 
Mariti, tho* by her Contratt of Marriage ſhe was 
to be a Bairn in the Houſe, 4th February 1715, 
Brown againſt Pyle, 

_ JUSTICE OF PEACE. ] Found, 
1-70, That 3, and not 2, are a Quorum. 248. 
That except in caſe of Violenoe or Breach of the 
Peace, they cannot hold a Court in Chriſtmaſs 
Vacance. 3tio. That when a Shire is divided 
into Parts, they may proceed, tho“ either of the 
Parties live in diftin& Diſtricts of the Shire: But 
found, That tho* any of theſe 3 Particulars be 


tranſgreſſed, yet the Error gives no Foundation 


for Damages againft them. q4to. Found, That 


in caſe. ot Intruſion, or the like purſued before 
them, the Purſuer's Title needs not be Libelled, 


but that his Poſſeſhon ought to be proyen, before 
he JU can pronounce Sentence. 5to. That 
Defenders before them ought to have a competent. 


Time to Anſwer, according as the Exigence of 


the Matter requires, and Allowance of a Procu- 
rator to compear. Sto. That Juſtices may ſum- 
marly. Impriſon, when the Cauſe requires, till 
Payment of the Fine: gth November 1714, The 
Laird of Fullarton, Cc. againſt The Earl of K:J- 
marnoch, G. 
being pronounced by the Juſtices, they were ne- 
verthelels aſſoillied r bu gbe Plain. 
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tiff found liable for the ſame, as an Improbus liti- 
gator, igth February 1715, Inter eoſdem. 
Found, That a Warrant granted by à Juſtice of 
Peace, for impriſoning a married Wife for a Civil 
Debt, was Illegal; and therefore that he was ly- 
able in Expences and Damages. 18th February 
1715, Pitcairn againſt Deans and Preſton. 


L. 


ESIO N.] See Minority. 3 
LIS AL1IBI PENDENS.]| The 
dilatory Defence of Lis alibi pendens ſuſtained, 
only becauſe the Purſuer had compeared in ano- 
ther Court, where the Defender was purſued by 
another Competitor for the Subject; and barely 
alledged, That the Matter ſtood under Arbitra- 
tion betwixt him and the Defender. 21ſt 7 
1715, Wiliam Gordon againſt William Elliot. 


M. 


MANSE.] Found, That a Minifter's pro- 
ving his and his Predeceſſor's Poſſeſſion, and their 
being in Uſe to receive from the Pariſh a Sum of 
Money for Houſe-Rent, in Lieu of his Manſe, 
(tho' he produced no other Title) did ſubject the 
Pariſh in a Payment thereof for Bygones, and in 
Time coming. 22d January 1715, Ferguſon 
againſt The Town of Aberbrothock, 

MINORS.] Found, That a Minor's Stock, 
tho? never ſo ſmall, cannot be diminiſhed for his 
Aliment by the Curator. 28th June 1715, Dun- 
canſon againſt Duncanſon. Found, That a 
Curator may imploy the Miriot's Stock, in joining 
Him with a Perſon held ahd repute of Knowledge 
and Reputation in that Trade, whatever the 
Event prove. Eodem n eoſde m. 

MINORITY AND LESION. 
A Wife hating revoked a Deed in Favours of her 
Husband, (after his Deceaſe) and intented Re- 
duction before Diligence done at the Inftance of 
his Creditors ; *twas tound, That the Priviledge 
of Reftitution upon Minority and Lefion, was 
competent to her even after Expiration of the 
Cuadrienuium utile, ſhe having been Veſtita Viro, 
and therefore non valens agere, 14th December 
1714, Greenhill and Others, againſt Stuart, I/7de, 

uadrienuium utile. 

OVEABLE DEBT.] A Husband 
found liable for a moveable Debt due by his Wife 
before the Marriage, whether he were LZucratus 
or not. 19th February 1715, Inglis againſt Harvie 
and her Husband. 


N. 


AUT CAUPONES, &c.] APer- 
ſon coming to an Inn-keeper's Houſe at 
Mid-day, only to Bait, and without Deſign of 
Jonger Stay : Found, That the Inn-keeper was 
liable upon the Edid, for Money taken out of 
a Leathern Jagg upon the Horfe's Back in the 
Stable, tho* neither the. Horſe nor Money were 
delivered to him,but his Hoftler led in the Horſes 
to the Stable. 14th June 1715, Chiſholm of Comer, 
againſt Mr. David Fenton. | 
NEGOTIORUM GEST10.] A Sum 
of Money being advanced by the Manager of a 
Perſon of Quality's Eftate, to one of his Friends, 
who, by Advice of the other Relations of the 


Family, went Abroad to acquaint him with the 
State of his Affairs, and ſolicite his Home. coming; 
the Maſter himſelf was after his Return foung 
bound to allow the Money fo advanced, tho' the 
Friend's Journey proved at that Time ineffectual. 
iſt December 1714, Baillie Smith's Children 
againſt the Earl of Wintop. But was 
thereafter affoillied from the Annualrents of the 
Sum. 18th Jaumary 1715, Inter eoſdem. 
NOMINATION.] A Party diſponing 
a Wadſet to another, which failing, to any of a 
3d Party's Children their own Father ſhould No. 
minate; *twas found, That the Father had nor 
only Power to make the Nomination of any of 
his Children he pleaſed, but to qualify that No. 
mination. 25th January 1715, Seton againſt The 
Lond FANARS... oo oo, 5 
NON-ENTR V.] In a Declarator of 
Non-entry, this Quality was adjected, purgable 
on Payment of the bygone Feu-duties, and a 
Year's Rent, as a ſingular Succeſſor, at the Time 
of the Vaſſal's Entry : And in caſe of his Neglect 
to obtain himſelt entered, he was found liable for 
the whole Mails and Duties. 24th June 1715 
Heriot's Hoſpital, againſt Hepburn of Bearfor, r 


P. 


ART AND PERTINENT.] 4 
Moſs found Part and Pertinent of Land: 
Contiguous to it, upon ſeveral Qualifications, 
17th December 1714, Crawford againſt Crawford 
PASSIVE TITLES.) Found, That 
Preſcription cannot be proponed, without - ac. 
knowledging the Paſſive Titles, 23d June 1715 
Forret againſt Repreſentatives of Carſtairs, 
PENALTY.] A Penalty adjected to 2 
Contract of Marriage, refuſed to be ſuſtained. 

21ſt January 1715, Dung againſt Irvine, 
POSSESSION.] The Preſumption 
That Poſſeſſion preſumes Property, found Elide: 
able by ſeveral other Preſumptions. 17th Febr. 
1715, Warrander and Others, againſt Alexander 

and Others. | 
PREFERENCE.] A Perſon's Eftate 
bei 8 Adjudged, and he thereafter agreeing with 
the Creditor to pay him at certain Terms; but 
not keeping his Days, others to whom the Credi- 
tor was Debitor, Arreſting, and another Ad judg- 
ing, the Adjudger was preferred to the Arrefters, 
5 47 February 1715, Watſon againſt Thomſon and 

od. 

PRESCRIPTION.) See Paſſue Titles. 
PROTUTOR.] A Bene 4 Payment 
to a Stepfather, as Protutor to a Minor, Repelledz 
unleſs it were alledged that the Money was applied 
to the Minor's Behoof. 20th Fuly 1715, Benjamin 

Allan againſt Hamilton of Little. Earnock. 
PROVISION.] A Party by a holograph 
Writ appointing his two Sons to ſucceed to his 
Heritage, and failing of them, his four Daugh- 
ters; with a Clauſe of Proviſion to the younger 
Children; and alſo another Clauſe, ordaining 
another Sum to be paid to his Female Children 
in caſe the Males ſhould deceaſe, and none of the 
ſaids Females ſucceed to him as Heirs ; but the 
Sons ſucceediny, that the firft Proviſion was in 
Satisfaction to the Daughters of all they could 
ask: One of the Perſons being Infeft, and dif 
poning to the eldeſt Siſter, and lhe to the Third, 
| Paſſing 
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paſſing by the Second, the Defence againft the 
ſaid Second, inliſting for her proportional Share 
of the 2d Sum, was ſuſtained in theſe Terms, viz. 
That the Son ſucceeded to his Father, either by 
Service, or Precept of Clare conſtat; and that the 
eldeſt Siſter ſucceeded to her Brother, either as 
Heir, or by ſingular Titles. 8th February 1715, 
Ker againſt Kers, 


Q 


UADRIENNIUM UTILE,) Found, 
2 That the Priviledge of Reſtitution upon 
Minority and Leſion, was ſtill competent 
to a Wife, tho' ſhe had not inſiſted within the 
QCuadriennium, to reſtore her againſt Deeds done 
in Favours of the Husband, and others deriving 
Right from him; ſhe having been Veſtita Viro, 
and immediately after Diſſolution of the Marriage, 
Revoking, and intenting Reduction before Dili- 
gence done at the Inſtance of her Husband's 
Creditors. 16th February, 1715, Greenbills and 
Others, againſt Stuart, Oc. See Minority and 
Leſion. | 
: UOD APPROBO NON REFRO- 
B O.] The Lords found, That a Party might 
found on the Conceſhon and Acknowledgment in 
a Paper granted by the contrary Party; and at 
the ſame Time might deny the other Facts (which 
made againſt him) alledged in the ſaid Paper, 
22d July 1715, Sir Patrick Home, againit The 
Earl of Home. 
R. 
ANKING.] A Creditor and Purchaſer 
being preferable on ſeveral diſtinct Lands, 
was allowed to lay his whole preferable Debts, ſo 
as to exhauſt the Price of one particular Barony, 
thereby to get Payment of his other Debts, affe- 
Ring - other. Subjects, tho another competing 
Creditor was Ranked upon the Barony after him, 
but not Ranked upon the other Subjects. 22d 
February 1715, Brigadier Preſton againſt Colonel 
Erskine,— In a Ranking of Creditors, the 
Children of the firſt and ſecond Marriage of the 
common Debitor, who were provided to Sums in 
their reſpe&ive Mothers Contracts, were allowed 
to come in pari paſſu proportionally, effeiring to 
their reſpective Sums. 6th Fuly 1715, The 
Daughters of Auchinvole competing. 
 _.REGISTRATE PROTEST.] 
A Bill being unwarrantably Proteſted and 
Regiſtrate, even after Six Months, the Letters 
were not ſuſpended ſimpliciter, but the De- 
creet turned to a Libel; , and found, That 
there was no Neceſſity of a new Libel, 3oth 
Fly 171 55 Mackready againſt Camfurd. *L 
REMOVING.} The Lords Decerned 
ina Removing; Altho, 1-0. The Warning was 
only on the 5th of April, and ſo not 40 free 
Days before the Term. 2do, Althe*, the Warn- 
ing was execute at the Kirk Door, before it was 
execute againſt the Defenders, 3tio, Tho' the 
Execution did not bear on what Days the Copies 
were left on the Ground. 8th February 1715, 
Dutcheſs. of Balcleugb, againſt Davidſon and 
Others. A Purſuer's Title ina Removing 
being an Infefrment on a Precept of Saſine, gran- 


ted by his Father as his Adminiſtrator, the Sum- 


Mons and Warning nevertheleſs was ſuſtained ad 


hunc effetum, to make the Defender liable to 
remove the next Term, but not for Violent 


Profits. 10th February 1715, Hamiltons againſt 


Boſwe ]. | 

 RENUNCIATION.] A Contract 
of Marriage being conceived in theſe Terms, 
That the Wife ſhould not renounce any Part of 
her Jointure without Conſent of her Father, Cc. 
in Writing; and having, nevertheleſs, in her 
Vidowity, under her Hand de fao, renounced 
Part of it in Favours of her Son, and delivered 
the Writ to her Father, as Tutor to the Child; 
*twas found, That ſhe could net Renounce cum 
EffeFu, without her Father's Conſent in Writing, 
tho* he accepted the Renunciation from her as 
2, foreſaid. 26th July 1715, Dallas againſt 

ali 


8. 
8 ANCTUARY.] The Caftle of E4;x. 


burg h found no Santtuary to hinder Execution 


ot his Majeſties Letters. 15th December 1714, 
Mackay againſt Campbell and Stuart. Yet 
the Deputy-Governour was affoillied from a 
Complaint againſt him for ſtopping Execution 
of a Caption there; but he nevertheleſs ordained 
to deliver up the Party to a Meſſenger, in caſe 
only of the {aid Party's returning to the Caſtle, 
and his being there the Time of Demanding, 
Eodem. Die, Inter eoſdem. pr 
SEA GREENS.] Which in Spring Tides 
are intirely overflown, found not inter Regalia, 
and therefore need not be efrabliſhed as a ſeparate 
Fie, but that they may belong to the Neighbour- 
ing Heritors, as Part and Pertinent of their 
Lands. 25th November 1714, Bruce againſt The 
Laird of Raſhyhill and Others. 5 
SASINE,] Found, That with reſpe& to 
a Son's Wife, to whom the Father a Bankrupt, 
was bound for Implement of her Contract of 
Marriage, the 60 Days relating to Deeds made 
by a Bankrupt, commence from the Date of the 
Saſine, and not from the Date of the Regiſtra- 
tion. 17th February 1715, Creditors of Mr. John 
Menzies, againſt Dr. Menzies and his Lady. 
SERVICE OF AN HEIR.] An 
Appriſing being diſponed to a Perſon; whilk fail- 
zieing, to his eldeft Son Nominatim, he prede- 
ceaſing; and then the Son who was never ſerved 
Heir to him; *twas found, That the Right was 
not after the Father's Deceaſe fully veſted and 
ſettled in the Perſon of the Son, without Neceſ- 
ſity of a Service. 21ſt January 1715, Hamilton 
againſt The Creditors of Orbiſton.— Found, 
That a Service is needful, in caſe of Sums provi- 
ded to Bairns in a Contract of Marriage. 26th 
July 1715, Hugh Lyon againſt Gardin of Laton. 
.SERVITUDE. REAL.]. A Tene- 
ment having a Servitude Oneris ferendi of Joiſts 
and laid-to Chimneys, upon another Tenement 
that was Ruinous; *twas found, That the Pro- 
prietar of the ; Servient Tenement, who was 
taking it down in order to Rebuilding, muſt not 
only build the-Wall in the Condition it was in 
formerly, for ſupporting, both the ſaids Joiſts and 
laid-to Chimneys ; but alſo, that he muſt build 
x ''- "bd F 2nd 
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and lay-to the Chimneys, as they were before the 
taking down thereot, at his own Expences ; and 
this, unleſs the Wall or Gavill was ſo ruinous, 
that the taking down thereof was neceſſary 4 in 
which Caſe it was found, That the Servient 
Tenement was bound to Expences of taking 
down, but not of putting up again. 24th June 
1715, Murray of Mount-Lothian, againſt Dea- 
con Brownbill, And 14th Fuly 1715, Inter 
o/ dle. 

SHORT PRESCRIPTION] A 
Perſon having been Alimented in a puolick 
Houle, and his Repreſentatives after his Deceaſe 

eing purſued for the fame; *twas found, That 
the 3 Years Preſcription was not the 3 Years 
preceeding the Perſon's Death, but 3 Years be- 
tare Citation. 23d June 1715, James Forret, 
againſt Repreſentatives of James Carſtairs, 
Found, That it can take ro Place in an Action 
of Compt and Reckoning, againſt a Chamberlain, 


or ſuch Years ot his lutromiſhons, whereof his 


\ccompts are not cleared; but that his Sala» 
rics tor theſe Years may be allowed as Articles 
of the Diſcharge. 1Sth January 1715, Relict 
and Children of Baillie Smith, againſt The Earl 
of Vinton. 

SIDE-SCRIBING.] A Writ found 
Null, hecauſe vod Side-icribed 3 it being granted 
after the Act ot Paaliament, Eftabliſhing the Cu- 
ſom or fgning the Joinings. 18th December 
1714, Mackdonald againft Mackdonald. 

SPULLZLE.] A Tenant having deſerted 


nls Poſſeſſion at Hh ujEjd y; but ar Harveſt ha- 


ving offered Payment ot all Arrears under Form 


of Inſtrument, and required Liberty to cut down 


the Corns; the Mafter refuſing, and cauſing 
cap and inbring them himſelf, was found lia ble 
in a Spuilzie. 14th June 1715, Donald Dounie 
againſt Graham of Drynie, 

SUBSIDIARY ACTION} A 
Decreet being recovered in a Subſidiary Action 
againſt Magiltrates, for unwarrantably ſetting a 
Priſoner at Liberty; and the Party, after many 
Years, inſiſting againſt the then Magiſtrates, 
without calling the former or their Repreſenta- 
tives, tne Defenders were reponed to their De- 
tences, and the Decreet turned into a Libel. 3d 
F-bruary 1715, Hendzrſon againft The Magiftrates 
of Fedburgh. _ 

SUBSTITUTION.] A Party taking 
2 Bond payable to himſelf in Liferent, and his 
Daughter in Fie; and failing of her, to his Heirs 
whatſoever ; found, That there being in this Caſe 
but one Subftitution, the Succeſhon upon the 
Death of the Daughter, ſhould devolve not upon 
the Heirs, but upon the Executors of the Father. 
24 February 1715, Stevenſon and her Husband, 
againſt Fifes, Vide 19th February 1715. 

SI SINE LIBERIS.) A Bond being 
only to ſubfift failing Children betwixt the 
Granter and his Wite, was found te be Void, by 
the exiſting of Children in the Marriage, who 
ſurvived the Granter, but died before his Wite, 
without Iſſue. 16th February 1715, Lord Royſton 
and Fazerſlale, againſt Halyburton of Pitcur. 

SUPERIOR. J] In a Reduction and Im- 
probation, a Superior found only obliged to call 
his Vaſſal or Repreſentatives, and thoſe in Poſ- 
ſeſſion; but not bound to call the Adjudger of 


the Vaſſals or Sub-Vaſſals, whoſe Adjudication 
was after the Citation in the Improbation. 224 
February 1715, Thomas Spence againſt Sir Adam 
Whitford, | 


1. 


AC K.] A Tenant having a long Tack, 

containing an Obligation to reiterate the 
ſame as often as needful, in a Competition with 
a ſingular Succeſſor of the Heritor, the Tackſman 
was preferred to the Mails and Duties for By- 
gones, and in Time coming, till Removing, te. 
ſerving all the Defences in the Removing, as 
accords. 16th February 1715, Chrmichael againſt 
Lockhart. The Tack-duty of a Coal being 
agreed to be regulated by the Number of the 
Coal-hewers, *twas found, That the Tackſman 
was not liberate from the Duty, altho' he em- 
ploy'd no Coal-hewers at all. 5th Fuly 1715, 
Cuningham againſt Millar. | 

TAILLIE.] A Father and a Son, who 
were both Infeft, having jointly Taillied the E- 
ſtate in the Son's Contract of Marriage, with 
Clauſes Irritant and Reſolutive; *twas found, 
That after the Father's Deceaſe, the Son could 
not alter the Taillie, even tho? the Subſtitutes had 
been gratuitous, 15th July 1715, Schew and her 
Husband againſt Sir John Scham. 

TESTAMENT. ] A Teſtament made 
in Ireland, and only the Probat produced here, 
bearing the Teſtament to have been ſubſcribed 
before 3 Witneſſes, whereot 2 were Women, on= 
of whom ſubſcribes by initial Letters only; the 
Teftament was nevertheleſs ſuſtained as a ſuffici- 
ent Title in a Proceſs, the Uſer thereof confirm- 
ing betore Extract. 21ſt January 1715, Wardlats 
againſt Maxwels. 

TIERCE.] Found, That an Adjudica- 
tion, with a Charge againſt the Superiors, ex- 
cludes the Tierce. 28th January 1715, Creditors 
of Hunter againſt Douglaſs. A Relict 
inſiſting for her Tierce, and the Fiar alledging 
that the Eftate was Taillied, excluding Tierce, 
Courteſy, Cc. the Defence was repelled, becauſe, 
tho' the Maker of the Taillie his Infeftment was 
Regiſtrate, yet the Taillie it ſelf was not Regi- 
ſtrate in the 8 Books appointed for Re- 
giſtration of Taillies. 26th Fuly 1715, Mrs. 
Jean Anderſon againſt 1iſhart of Logie. 

TRANSFERENCE.] One of the 
Creditors in a Ranking deceaſing, and the 
Decreet of Ranking being thereafter Extracted, 
without calling his Heirs; found, That the ſame 
could not have the Effect of a Res judicata 
againſt him. 16th June 1715, Nisbet of Dean 
againſt Watſon of Saughton. 

TRUST.} There being a Society of Mer- 
chants in relation to a Cargo of Timber, and 2 
Bill given for a Part of the Price of that Cargo; 
found, That it did not fall under the Act of Par- 
liament 1695, anent Truſts, but under the Ex- 
ception thereof. 24 December 1714, Jackſan 
againſt Monrees: And therefore, the Truft al- 
lowed to be proven otherwiſe than is preſcribed 
in that Act. Eodem Die, Inter eoſdem. An 
Aſſignation in Truft, bearing to Heirs and Do- 


natars, was ſuſtained, when founded on by the 


firſt Truſtee's Aſſigney, or the ſaid Aſſigney's 
— | , 


Met. 


3 


11 


Heir, tho* it was objected, That Truſt was 
Perſonal, and not Aſſignable, nor in bonis de. 
functi; and tho* the Perſon on whom the Truſt 
was now devolved, was a Romaniſi. gth Febr. 
1715, Gordon againſt Gordon. Found, 
That a Perſon getting a Diſpoſition to Lands 
upon Truſt, in order to Sell the fame, and pay 


V. 
'ALUE RECEIVED.] Found» 
That Indorſation of a Bill preſumes Va- 
lue received, and cannot be taken off but by a 
contrary Probation. 1ith F:brxary 1715, An- 
* . 5 i * 4 +31 » 
chinleck againit Millar. 


himſelf of what was Refting him by the Granter, i 
and not Intrometting with the Rents of the Lands W. 
for ſeveral Years, was not liable for the Rents, W A8 ET. 


See. Compriſing, 


unleſs it were inſtructed he entered to the Poſ- WARRANDICE.} See Contra. 


ſeihon. Sth June 1715, Jabel Anderſon againft vention. 
Corbet of Hardgray. WITNESS.) One of two witneſſes in 

TUTORS.] A Nomination, bearing to a Writ found nor ſufficiently Deſianed. (and 
the major Part ot ſuch as ſhould accept, and all thereforethe Writ Null) becauſe the Deſignation 
ſave one, declining the Office of Curatory after did run thus, Titius Jnſegtzy of the ? 0 OY 
the Tutory was expired, the Office was not Mevius Servitor 79 Sempronius: Tho? it was 
found to ſubſiſt in that one Accepter's Perſon. offered to be Proven, that both were So1:21y cyt us 
February 1715, Viſcount of Prizzr9je, 22ainſt his Servitors. gth November 17145 Haden of 
T he Earl of Roſeberyy, Lanerk, againſt Ker of Czvers, 
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ACT of SEDERUNT, 


Anent Abbreviates of Adjndications. 


At Edinburgh, be 18th of January, One Thouſand 
Seven Hundred and Fifteen Tears 


b 


HE Lords of Council and Seſſion, conſidering, That by the 24th 
Article of the Regulations 1695. It is Provided, That there ſhall 
be Abbreviats made of Decrects of Adjudication, and hat the 

ſame be ſigned by the Pronouncer of the Decreet, and that the faid A- 
breviat be given in to be Recorded within Sixty Days after the Date of the 
Decreet ; which by the 34 Article of the ſubſequent additional Regula— 
tions, is extended to Adjudications in Decreets Copnitionis Cana. In 
Purſuance of which Articles of Regulation, Adjudgers have been in uſe 
to take up the principal Abbreviat after Recording, and not to leave 
the ſame in the Hands of the Clerks of Allowances of Adjudications, to be 
Warrants of ſecond ExtraQs, and that thereupon Queſtions may ariſe as 
to the Validity of a ſecond Extract taken from the Record of Allowan- 
ces, the ſaid Record not being ſigned by the Judge Pronouncer of the 
Decreet of Adjudication, whereby a great Prejudice may happen to 
Parties, when partial Rights of the Adjudication are conveyed to ſeveral 
Parties; or the principal Abbreviar is loſt: For Remecd whereof, the 
B b b faids 


* 


| — ER RICO Wrote. 
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ſaids Lords of Council and Seſſion, do EN AC and OR DAI N, That in 
Time coming, a principal Abbreviat, ſigned by the Judge Pronouncer of 
the Decreet of Adjudication, in Manner preſcribed by the ſaids Articles 
of Regulation, when given in to the Clerk of the Bills to be Recorded, 
ſhall be retained by the ſaid Clerk to be the Warrant ofany po/Zerior Ex- 
tract, and for the Adjudgers farther Satisfaction and Security; It is 
hereby EnaQted, That the Judge Pronouncer of the Decreet, ſhall ſigu te 
or more eAbbreviates, as the Party ſhall deſire, that the eAdjuiger may 
allo have one or more principal eAbbreviats in his Cul/ody: eAnd if any 
eAajudger ſince the ſaid eArticles of Regulation, think the principal eAbbre. 
viat more ſecurely lodged in The Hands of the Clerk of the *Bills, it hal be 
lawful for ſuch Adjudgers to give in their ſaids eAbbreviats to the Clerks of 
the Bills, who ſhall mark upon the Margin of the Regiſter, where the [ai4 
eAbbreviat ſlands Recorded, the Name of the Ingiver, and the Time of the 
giving in thereof, and the Ingiver to ſign the ſame. eAnd that the CleiÞ dy 
give Extracts of the ſaid principal Warrants, as they ſhall be called for, the 
Parties paying the. 277 the Dues, without payinz Drink money for the 
Extracts, as is provided by the jaids eArticles of Regulation to be paid for 
taking in the Principals: eAnd appoints thir Preſents to be Printed, and 
Copies thereof affixed at the Great Door of the Parliament Houſe, 4d 
other uſual Places, that none pretend Ignorance. Extracted from the 


Books of Sederunt, by 


Jo. Mk EN Z IE. 
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ACT of SEDERUNT 


For the better and further Regulating of Proceſſes, 
carried on before the Lords of Seflion, 


At Edinburgh, the 18th of February, One Thouſand 
Seven Hundred and Fifteen Tears. 


OR the greater Diſpatch of Buſineſs, and the better fixing and aſcer- 
taining the Diets of Hearing and Adviſing of Cauſes, and that Li- 
tiziouſneſs may be the more- effeQtually refirained;The Lords of 

Council and Seſſion, Enact and Ordain, 1m0. That on Tharſday Afﬀer- 
noon, Bills without Anſwers only be put into their Boxes, and that ſuch 
Bills only be Adv iſed on Friday Forenoon ; except Bills and Anſwers, which 
the faid Lords ſhall at any Time ſpecially appoint to be Adviſed on Friday 
Forenoon, or Bills and Anſwers, which having been in their Bqxes that 
ſame Week, remain nevertheleſs unadviſed ; which Bills and Anſwers 
ſo excepted, may be put into their Boxes on Thurſday Afternoon, to be 
Adviſed on Frizay Forenoon as formerly: And that no Cauſes which 
have been debated in the Inner or Outer-Houſe be Reported to the ſa id 


Lords 


W — 
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Lords on Friday Forenoon, except by their particular Appointment, and 
that Informarions in ſuch Caſes only be put in their Boxes on Thurſday 


Afternoon. 240. That on Friday Forenoon the Ordinaries - except the 
Ordinary of the Outer-Houſe for the Week) ſhall not go to the Fore-Bar 
nor Side-Bar, nor to the Bills, but ſhall aſſiſt at the Adviſing of ſuch 
Cauſes iz Preſentia, (and others aſtermentioned) as for their Impor— 
tance have been ordained to be ſo Adviſed on the ſaid Day, and after ſuch 
Procedure, as {hall be Requilite, has been made in theſe Cauſes, or if 
there do not then happen any ſuch Cauſes to be Determined, that theſe 
Bills and Anſwers ſhall be Adviſed, which having been given in that ſame 
Week, remain notwithſtanding Unadviſed; And next, Bills without 
Aniwers ſhall be Advifed ; And thereafter the Roll appointed for that 
Day by former Regulations ſhall be called. And in Conſequence of 
the Premiſſes, the ſaid Lords Ordain, That the Hour from Nine to Ten 
for the Fore-Bar, and the Hours from Ten till Twelve for the Side-Bar, 
on Friday Forenoon, be left out of the Weekly Roll ot Ordinaries; and 
that che. Ordinary on the Bills ſhall in place of Friday Forenoon, per- 
form that Service on Friday Afternoon, at Three of the Clock in the Seſ- 
{0n- Houſe. | 

3tio. That Satarday be wholly Imployed in Diſcuſſing the Rolls of ſuch 
Cauſes as are proper to be called on that Day; And therefore that no 
Bills, except ſuch as paſs of Courſe, or Bills on Extraordinary Emer- 
gents be Adviſed on Saturday, or put in to their Boxes on Friday After- 
noon, and that Saturday be not Reckaned hencefurth in the Number of 
the Days, within which only it is allowed by former Regulations, to 
Reclaim by Bills to the Lords: Providing always, That nothing con- 
tained in this, or the Two Preceeding Articles take place on any Friday 
or Saturdy, which ſhall happen to be among the laſt five Sederunt Days 
of any Seſſion. | 5 

4 . That againſt an Interlocutor Condemning in, or Aſſoilzieing 
from Expences, if Pronounced by an Ordinary, only one Reclaiming Bill 
ſhall be allowed; And if Pronounced by the Lords in Preſence, no Re- 
claiming Bill ſhall at all be allowed. 

5to. When a Cauſe in any Roll whatſoever, ſhall be called in the 7z- 
zer-Houſe, and the Debate begun, That no other be called, till the ſaid 
Debate be ended ; but if a Cauſe has been Called, and after ſome Debate 
continued, that the ſaid Cauſe be again Called according to former Regu- 
lations; and notwithſtanding of the Premiſſes, That none but Cauſes as 
are proper for Saturday be called or debated on that Day; bur that a De- 
bate in ſuch a Cauſe, once begun, ſhall be carried on, and Finiſhed on 
any Day; and if a Debate on a Cauſe in the ordinary Action Roll, or 
in the Preſident's Hand Roll, and a Debate on a Cauſe in the Saturda 
Roll happen both to remain Unfiniſhed, , and therefore ſhall both of them, 
according to the Premifſes be further debated on the next Day, ( not 
being Satarday ) in that Cale the ſaid Lords Ordain, That the Debate 
which was firſt begun, be fitft ended, and after it, that the other Debate 
be ended, before any other Cauſe haft be Debated. | 

6to. That after the firſt of June next, any Party againſt whom any 
matter of Fact ſhall be alledged, which might be admitted to Probation, 
the ſaid Party or his AMR hel be obliged to Confeſ or Deny ck 
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Fact before pronouncing of the Interlocutor ; which Confeſſion or Depy- 
al reſpeQively, ſhall be expreſly marked in the Minutes; and if he do 
refuſe ſo to Confeſs or Deny, his Refuſing ſhall in like Manner be mark- 


ed in the Minutes, whereupon he ſhall be held as Confeſt. And if he fo 


Deny, what ſhall afterwards by the Probation appear to have been 
known to him, the ſaid Party ſhall be obliged to pay all the Expences, 
without any Modification, which the Party has been put to through his 
Calumnious Denyal, 

7mo. That in all Decreets to be Extracted hereafter, if the Facts there- 
in founded on, in order to infer any alledged Relevancy, be not by the 
Party concerned expreſly denyed, the ſame ſhall be held as acknowledg- 
ed; and there ſhall not afterwards be Place to object for any Effect what- 
ſoever, That the ſaid Facts want Probation. | 

800. That no Prorogations after extracted Acts ſhall hereafter be 
granted, without Expences to be Modified for the Parties Damage, and 
paid before the Party have the Benefite of the Prorogation, but upon 
weightyReaſons, or unforſeen Accidents ſufficiently Verified. Ard Or- 
dain theſe Preſents to be Printed and Publiſhed. Extracted from the 
Books of Sederunt, by TIM 
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